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U.S. Customs Service 


Treasury Decision 


19 CFR Part 102 
(T.D. 02-47) 


TECHNICAL CORRECTIONS: RULES OF ORIGIN FOR 
TEXTILE AND APPAREL PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; corrections. 


SUMMARY: This document makes technical corrections to the Customs 
Regulations to reflect the terms of the 2002 Harmonized Tariff Schedule 
of the United States within the country of origin rules for certain textile 
and apparel products. The document also corrects an error in the rules 
regarding the scope of the definition of the term “textile or apparel prod- 
uct.” 


DATES: These corrections are effective August 9, 2002. 


FURTHER INFORMATION CONTACT: Shari Suzuki, Textile Branch, 
Office of Regulations and Rulings, U.S. Customs Service, 1300 Pennsyl- 
vania Avenue, N.W., Washington, D.C., 20229, Tel. (202) 572-8818. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 334 of the Uruguay Round Agreements Act (URAA), Public 
Law 103-465, 108 Stat. 4809 (19 U.S.C. 3592), directs the Secretary of 
the Treasury to prescribe rules implementing certain principles for de- 
termining the origin of textiles and apparel products. Section 102.21 of 
the Customs Regulations (19 CFR 102.21) implements section 334 of 
the URAA. 

On May 1, 2001, Customs published in the Federal Register (66 FR 
21660), as T.D. 01-36, an interim rule amending § 102.21 of the Customs 
Regulations (19 CFR 102.21) to align the existing country of origin rules 
for certain textile and apparel products with the statutory amendments 
to section 334 of the URAA, effected by section 405 of Title IV of the 
Trade and Development Act of 2000. A technical correction to T.D. 
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01-36 was published in the Federal Register (66 FR 23981) on May 10, 
2001. 


NEED FOR CORRECTION 


Recent changes to the 2002 Harmonized Tariff Schedule of the United 
States (HTSUS) have resulted in the transfer of certain goods, for classi- 
fication purposes, to newly created tariff provisions. Because of these 
classification changes, there are certain textile products which were in- 
tended under the scope of 19 U.S.C. 3592 to be covered by the rules of 
origin set forth in § 102.21 but, as a result of the changes to the 2002 
HTSUS, are currently excluded from the scope of that regulatory provi- 
sion or are not provided for within the tariff shift rules referenced in 
§ 102.21(c)(2). 

For example, it is noted that goods previously classifiable under head- 
ing 6002, HTSUS, which provides for “other knitted or crocheted fab- 
rics,” are now classifiable under HTSUS headings 6002 through 6006 
(as a result of the creation of new headings 6003 through 6006). As new 
HTSUS headings 6003 through 6006 are not included in the tariff shift 
rules set forth in § 102.21(e), the goods classifiable under these provi- 
sions are currently precluded from having their origin determined pur- 
suant to § 102.21(c)(2). The technical corrections in this document 
amend the tariff shift rules in § 102.21(e) to add these new tariff provi- 
sions. 

Similarly, a new subheading has been created at 4202.92.05, HTSUS, 
which provides for “insulated food and beverage bags with an outer sur- 
face of textile materials.” This document amends § 102.21 to include 
reference to this new tariff provision. 

A technical correction to § 102.21 is also necessary to reflect that the 
listing in § 102.21(b)(5) of the HTSUS headings and subheadings that 
describe the textile and apparel products covered by these rules of origin 
inadvertently excluded a subheading which, pursuant to 19 U.S.C. 3592, 
should have been included. Section 102.21(b)(5) does not include sub- 
heading 9404.90.20, HTSUS, which provides for pillows, cushions, and 
similar furnishings of materials other than cotton. Section 3592, the 
statutory provision authorizing the rules of origin for textile and appar- 
el products, explicitly includes subheading 9404.90, HTSUS, within 
the scope of the provision. See 19 U.S.C. 3592(b)(2)(A). Because 
§ 102.21(b)(5) lists 9404, HTSUS, tariff provisions at a greater level of 
specificity (i.e., to the 8-digit level) than is statutorily required (i.e., to 
the 6-digit level), the regulation is inadvertently more restrictive in 
scope than the authorizing statute. 

This document corrects § 102.21(b)(5) to reflect the terms of the au- 
thorizing statute to include HTSUS subheading 9404.90 as a tariff pro- 
vision that is within the definition of a textile and apparel product 
covered by these rules of origin (and deletes the more specific tariff ref- 
erences to subheadings 9404.90.10 and 9404.90.80-95). By this correc- 
tion, it is clear that pillows, cushions, and similar furnishings of 
materials other than cotton are textile and apparel products covered by 
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the regulation. These changes will also serve to align § 102.21(b)(5) to 
§ 102.21(e)(1) which lists a tariff shift rule for HTSUS 9404.90. 

Lastly, this document corrects a typographical error in § 102.21(e)(1) 
whereby the number “17” inadvertently appears in the tariff shift rule 
for HTSUS 6301-6303. 

For the reasons set forth above, this document makes technical 
corrections to § 102.21 to reflect the terms of the 2002 HTSUS, to con- 
form § 102.21 to the scope of the authorizing statute, and to correct a 
typographical error. 


EXECUTIVE ORDER 12866, REGULATORY FLEXIBILITY ACT, INAPPLICABILITY 
OF PRIOR PUBLIC NOTICE AND COMMENT PROCEDURES AND DELAYED 
EFFECTIVE DATE REQUIREMENTS 

This document does not meet the criteria for a “significant regulatory 

action” as specified in Executive Order 12866. Because these amend- 
ments merely update the Customs Regulations by reflecting the terms 
of the 2002 HTSUS within the country of origin rules for certain textile 
and apparel products, and otherwise correct errors in those rules, Cus- 
toms has determined, pursuant to the provisions of 5 U.S.C. 553(b)(B), 
that prior public notice and comment procedures on this regulation are 
unnecessary and contrary to the public interest and that pursuant to the 
provisions of 5 U.S.C. 553(d)(3), there is good cause for dispensing witha 
delayed effective date. Because the document is not subject to the re- 
quirements of 5 U.S.C. 553, as noted, it is not subject to the provisions of 
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 


DRAFTING INFORMATION 


The principal author of this document was Ms. Suzanne Kingsbury, 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service. However, personnel from other offices participated in its devel- 
opment. 


LIsT OF SUBJECTS IN 19 CFR Part 102 
Customs duties and inspection, Imports, Rules of Origin, Trade 
agreements. 
AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, part 102 of the Customs Regulations (19 
CFR part 102) is amended as set forth below. 
PART 102—RULES OF ORIGIN 
1. The authority citation for part 102 continues to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 


Schedule of the United States), 1624, 3314, 3592. 


2. In § 102.21: 

(a) Paragraph (b)(5) is amended by removing the listings 
“9404.90.10” and “9404.90.80-95” and adding, in numerical order, the 
listings “4202.92.05” and “9404.90”; 
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(b) The table in paragraph (e)(1) is amended by: 

(i) Adding an entry, in numerical order, for “4202.92.05”; 

(ii) Removing the number “6002” from the entries in the “Tariff shift 
and/or other requirements” column adjacent to the “HTSUS” entries 
for 3005.90, 5810.91-5810.99, 5908, 5909, 5910, 5911.10-5911.20, 
5911.31-5911.32, 5911.40, 5911.90, 6101-6117, 6210-6212, 6406.10.77, 
6406.10.90, 6406.99.15, 6502, 6504, 6505.90, 8804, and 9113.90.40 and 
adding in its place the number “6006”; 

(iii) Removing the number “6002” from the entries in the “Tariff shift 
and/or other requirements” column adjacent to the “HTSUS” entries 
for 5608, 5801-5803, 5901-5903, 5905, 5906-5907 and 9612.10.9010 
and adding in its place the phrase “6002 through 6006”; 

(iv) Removing the entry for “6001-6002” and adding in its place the 
entry “6001-6006”; and 

(v) Removing the number “17” from the entry in the “Tariff shift and/ 
or other requirements” column adjacent to the “HTSUS” entry for 
6301-6306. 

The new entries read as follows: 


§ 102.21 Textile and apparel products. 


* * * * * * * 


(e) Specific rules by tariff classification—(1) The following rules will 
apply for purposes of determining the country of origin of a textile or ap- 
parel product under paragraph (c)(2) of this section: 


HTSUS Tariff shift and/or other requirements 


* * * * * * * 


4202.92.05 A change to subheading 4202.92.05 from any other 
heading, provided that the change is the result of the 
good being wholly assembled in a single country, terri- 
tory or insular possession.” 


* * * * * * * 


6001-6006 (1) Except for fabric of wool or of fine animal hair, a 
change from greige fabric of heading 6001 through 
6006 to finished fabric of heading 6001 through 6006 
by both dyeing and printing when accompanied by two 
or more of the following finishing operations: bleach- 
ing, shrinking, fulling, napping, decating, permanent 
stiffening, weighting, permanent embossing, or 
moireing; or, 
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(2) If the country of origin cannot be determined un- 
der paragraph (1) of this entry, a change to heading 
6001 through 6006 from any heading outside that 
group, provided that the change is the result of a fab- 
ric-making process. 


* * * * * 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: August 6, 2002. 
TIMOTHY E. SKuD, 
Deputy Assistant Secretary of the Treasury. 


(Published in the Federal Register, August 9, 2002 (67 fR 51751)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, DC, August 7, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
(for Michael T. Schmitz, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
LOUDSPEAKERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and treatment 
relating to tariff classification of certain loudspeakers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of certain loudspeakers under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Customs also intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Comments are invited on the correctness of the 
proposed action. 


DATE: Comments must be received on or before September 20, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
U.S. Customs Service, 799 9* Street, N.W,, Washington, D.C. during reg- 
ular business hours. Arrangements to inspect submitted comments 
should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
loudspeakers. Although in this notice Customs is specifically referring 
to one ruling, NY H87555, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases for 
rulings in addition to the one identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice should advise 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
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nel applying a ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In NY H87555 dated February 20, 2002, set forth as Attachment A to 
this document, Customs classified certain loudspeakers in subheading 
8518.29.80, HTSUS, as: “Loudspeakers, whether or not mounted in 
their enclosures: * * * Other: * * * Other.” It is now Customs position 
that the loudspeakers are classified in subheading 8518.22.00, HTSUS, 
as: “Loudspeakers, whether or not mounted in their enclosures: * * * 
Multiple loudspeakers, mounted in the same enclosure.” Proposed HQ 
965538, revoking NY H87555, for the reasons set forth therein, is set 
forth as Attachment B to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H87555 and any other ruling not specifically identified in order to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed HQ 965538. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: August 1, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, February 20, 2002. 


CLA-2-85:RR:NC:MM:109 H87555 
Category: Classification 


Tariff No. 8518.29.8000 
Mr. DENNIS HECK 


CORPORATE IMPORT COMPLIANCE MANAGER 
YAMAHA CORPORATION OF AMERICA 

6600 Orangethorpe Avenue 

PO. Box #6600 

Buena Park, CA 90622-6600 


Re: The tariff classification of Yamaha Speaker sets from Indonesia. 


DEAR Mk. HECK: 

In your letter dated January 17, 2002, you requested a tariff classification ruling. 

The merchandise is described in your letter as three Home Theater Speaker Sets. 

The NS-P60 Home Theater Speaker Set—is designed to be sold asa three piece set to be 
added to an already existing right and left channel stereo speaker system in order to give 
surround sound capability. The set consists of two Surround (rear) speakers containing 
one 4” woofer and one 7/8” tweeter; one Center Channel speaker containing two 5” woof- 
ers and one 7/8” tweeter. 

The NS-P220 Home Theater Speaker Set—is designed to be sold asa six-piece surround 
sound speaker system. This set consists of Five identical Surround speakers containing 
one 3” woofer and one 2” tweeter; one powered subwoofer containing one 6.5” woofer. 

The NS-P610 Home Theater Speaker Set—is designed and sold as a high end Cherry 
finished six-piece surround sound speaker system. The set consists of Four identical Sur- 
round speakers containing one 3” woofer and one 1” tweeter; One center Channel Speak- 
er containing two 3” woofer and one 1” tweeter; One Powered Subwoofer containing one 
8” woofer. 

The applicable subheading for the NS-P60, NS-P220 and NS-P610 Home Theater 
Speaker Sets will be 8518.29.8000, Harmonized Tariff Schedule of the United States 
(HTS), which provides for “Loudspeakers, whether or not mounted in their enclosures: 
Other: Other.” The duty rate will be 4.9 percent ad valorem. 

Articles classifiable under subheading 8518.29.8000, HTS, which are products of Indo- 
nesia may be entitled to duty free treatment under the Generalized System of Preferences 
(GSP) upon compliance with all applicable regulations. The GSP is subject to modification 
and periodic suspension, which may affect the status of your transaction at the time of 
entry for consumption or withdrawal from warehouse. To obtain current information on 
GSP check the Customs Web site at www.customs.gov. At the Web site, click on “CEBB” 
and then search for the term “T-GSP”. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Linda M. Hackett at 
646-733-3015. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965538 GOB 
Category: Classification 


Tariff No. 8518.22.00 
DENNIS HECK 


CORPORATE IMPORT COMPLIANCE MANAGER 
YAMAHA CORPORATION OF AMERICA 

6600 Orangethorpe Avenue 

PO. Box 6600 

Buena Park, CA 90622-6600 


Re: NY H87555 Revoked; Loudspeakers. 


DEAR Mk. HECK: 

Thisisin reply to your letter of March 6, 2002, to the Director, National Commodity Spe- 
cialist Division, New York, requesting reconsideration of NY H87555 dated February 20, 
2002. In NY H87555, certain loudspeakers were determined to be classified under sub- 
heading 8518.29.80, HTSUS, Harmonized Tariff Schedule of the United States 
(“HTSUS”), which provides for other loudspeakers. We have reviewed the classification 
determinations in that ruling and have determined that they are incorrect. This ruling 
sets forth the correct classification. 


Facts: 


The following goods were at issue in NY H87555: the NS-P60 speaker system; the 
NS-P220 speaker system; and the NS-P610 speaker system. 
The goods were described as follows in NY H87555: 


The NS-P60 Home Theater Speaker Set—is designed to be sold asa three piece set to 
be added to an already existing right and left channel stereo speaker system in order 
to give surround sound capability. The set consists of two surround (rear) speakers 


containing one 4” woofer and one 7/8” tweeter; one center channel speaker contain- 
ing two 5° woofers and one 7/8” tweeter. 

The NS-P220 Home Theater Speaker Set—is designed to be sold as a six-piece sur- 
round sound speaker system. This set consists of five identical surround speakers 


containing one 3” woofer and one 1/2” tweeter; one powered subwoofer containing 
one 6.5” woofer. 


The NS-P610 Home Theater Speaker Set—is designed and sold as a high end cherry 
finished six-piece surround sound speaker system. The set consists of four identical 
surround speakers containing one 3” woofer and one 1” tweeter; one center channel 
speaker containing two 3” woofers and one 1” tweeter; one powered subwoofer con- 
taining one 8” woofer. 


In NY H87555, Customs classified all three speaker systems (NS-P60; NS-P220; and 
NS-P610) in subheading 8518.29.80, HTSUS, as: “Loudspeakers, whether or not 
mounted in their enclosures: * * * Other: * * * Other.” 

In your letter of March 6, 2002, you request reconsideration of the classification of the 
NS-P60 speaker set. You propose that it is classified in subheading 8518.22.00, HTSUS. 


Issue: 
What is the classification under the HTSUS of the above-described speaker systems? 


Law snd Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. GRI 2 is not applicable here. 
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GRI 3 provides as follows: 


When, by application of rule 2(b) or for any other reason, goods are, prima facie, clas- 
sifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred 
to headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in 
mixed or composite goods or to part only of the items in a set put up for retail sale, 
those headings are to be regarded as equally specific in relation to those goods, 
even if one of them gives a more complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of 
different components, and goods put up in sets for retail sale, which cannot be 
classified by reference to 3(a), shall be classified as if they consisted of the materi- 
al or component which gives them their essential character, insofar as this crite- 
rion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be 
classified under the heading which occurs last in numerical order among those 
which equally merit consideration. 

GRI 6 provides in pertinent part that “* * * the classification of goods in the subhead- 
ings of a heading shall be determined according to the terms of those subheadings and any 
related subheading notes and, mutatis mutandis, to the above rules, on the understanding 
that only subheadings at the same level are comparable.” 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

EN (VIII) for GRI 3(b) provides: 


The factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods. 

EN (X) to GRI 3(b) provides: 


For the purposes of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 
(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings * * * 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards). 
The HTSUS provisions under consideration are as follows: 


8518 * * * loudspeakers, whether or not mounted in their enclosures * * * : 
Loudspeakers, whether or not mounted in their enclosures: 

8518.21.00 Single loudspeakers, mounted in their enclosures: 

8518.22.00 Multiple loudspeakers, mounted in the same enclosure: 

8518.29 Other: 

8518.29.80 Other 


NS-P60 Speaker System 


Each of the speakers in the NS-P60 speaker set is a multiple loudspeaker, mounted in 
the same enclosure. Therefore, at GRI 1, we find that the NS-P60 speaker system is classi- 
fied in subheading 8518.22.00, HTSUS, as: “Loudspeakers, whether or not mounted in 
their enclosures: * * * Multiple loudspeakers, mounted in the same enclosure.” 


NS-P220 Speaker System and NS-P610 Speaker System 

It is our determination that the NS-P220 and NS-P610 speaker systems constitute 
“goods put up in sets for retail sale” within the meaning of GRI 3(b) and GRI 6. Each of 
these systems consists of articles which are prima facie classifiable in two subheadings at 
the same level of subdivision; they are put up together to carry out a specific activity, i.e., 
the projection of sound; and they are put up in a manner suitable for sale directly to users 
without repacking. 
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The NS-220 and the NS-P610 speaker systems both contain one single loudspeaker and 
several multiple loudspeakers. If imported separately, the single loudspeakers would be 
classified in subheading 8518.21.00, HTSUS, and the multiple loudspeakers would be 
classified in subheading 8518.22.00, HTSUS. 

Pursuant to GRI 3(a) and GRI 6, two subheadings each refer to part only of the itemsin 
a set put up for retail sale. Therefore, those headings are to be regarded as equally specific 
in relation to the items. 

At GRI3(b), it is our belief that no one item in the set gives the set its essential character. 
Accordingly, we are unable to classify the merchandise pursuant to GRI 3(b). 

Therefore, we proceed to GRI 3(c), i.e., the goods shall be classified under the heading 
which occurs last in numerical order among those which equally merit consideration. 

Pursuant to GRI 3(c), the NS-220 and the NS-P610 speaker systems are classified in 
subheading 8518.22.00, HTSUS, as: “Loudspeakers, whether or not mounted in their en- 
closures: * * * Multiple loudspeakers, mounted in the same enclosure.” 


Holding: 


At GRI 1, the NS-P60 speaker system is classified in subheading 8518.22.00, HTSUS, 
as: “Loudspeakers, whether or not mounted in their enclosures: * * * Multiple loudspeak- 
ers, mounted in the same enclosure.” 

At GRI 3(c), the NS-220 and the NS-P610 speaker systems are classified in subheading 
8518.22.00, HTSUS, as: “Loudspeakers, whether or not mounted in their enclosures: * * * 
Multiple loudspeakers, mounted in the same enclosure.” 


Effect on Other Rulings: 
NY H87555 is revoked 
MYLEs B. HARMON, 


Acting Director, 
Commercial Rulings Division. 


WITHDRAWAL OF EARLIER NOTICE NEW PROPOSED 
MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO THE CLASSIFICATION OF “SWIFFER”™ 
CLOTHS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Withdrawal of earlier notice and republication of a new notice 
of proposed modification of a ruling letter and revocation of treatment 
relating to the classification of the “Swiffer” Floor Sweeper package 
and cloths. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter relating to the tariff 
classification of the “Swiffer”™ cloths under the Harmonized Tariff 
Schedule of the United States (HTSUS), and is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. 


DATE: Comments must be received September 20, 2002. 
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FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, (202) 572-8822. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. section 1484) the importer of record is responsible 
for using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of the “Swiffer” cloths. Although in this 
notice, Customs is specifically referring to one ruling, New York Ruling 
(NY) D82572 dated September 29, 1998, this notice covers any rulings 
on this merchandise, which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice, should advise Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during the notice period. An importer’s failure to 
advise Customs of substantially identical transactions or of a specific 
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ruling not identified in this notice, may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of the fi- 
nal decision on this notice. 

In NY D82572, Customs ruled that the subject merchandise, identi- 
fied as the “Swiffer” Floor Sweeper package consisting of ten chemi- 
cally treated cloths, handle, and plate was classified, pursuant to GRI 
3(b), in subheading 9603.90.8050, HTSUSA, which provides for other 
brooms, brushes * * * mops and feather dusters. The “Swiffer” ™ cloths 
which are packaged and sold separately were classified under subhead- 
ing 6307.10.2030, HTSUSA, which provides for other made up articles, 
including dress patterns: floorcloths, dishcloths, dusters and similar 
cleaning cloths: other, other. Since the issuance of this ruling, Customs 
has reviewed the classification of these items and has determined that 
the cited ruling is in error. On May 16, 2001, in the CUSTOMS BULLETIN, 
Volume 35, Number 20, we published a proposed revocation of NY 
D82572, dated September 29, 1998. At this time, we are withdrawing 
the previous notice pursuant to an internal review and issuing, for a so- 
licitation of comments, a new proposed modification of NY D82572 with 
a new Classification for the subject merchandise. As such, this new rul- 
ing now modifies NY D82572 by providing the correct classification for 
the separately packaged “Swiffer”™ cloths. Accordingly, we are modify- 
ing NY D82572, only with respect to the separately packaged cloths, to 
reflect proper classification of the goods within subheading 
5603.92.0010, HTSUSA, which provides for “Nonwovens, whether or 
not impregnated, coated, covered or laminated: Other: Weighing more 
than 25 grams per square meter but not more than 70 grams per square 
meter, Impregnated, coated or covered with material other than or in 
addition to rubber, plastics, wood pulp or glass fibers; ‘imitation suede’.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
D82572 (see “Attachment A” to this document) and any other ruling not 
specifically identified to reflect the proper classification of the merchan- 
dise pursuant to the analysis set forth in HQ 964578 (see “Attachment 
B” to this document). 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 

Dated: August 5, 2002. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


Attachments] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 34, AUGUST 21, 2002 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 29, 1998. 
CLA-2-96:RR:NC:SP:233 D82572 
Category: Classification 
Tariff No. 9603.90.8050 and 6307.10.2030 
Mk. ROGER J. CRAIN 
CUSTOMS SCIENCE SERVICES, INC 
3506 Frederick Place 
Kensington, MD 20895-3405 


Re: The tariff classification of the “Swiffer” Floor Sweeper from China and the Nether- 
lands. 


DEAR MR. CRAIN 

In your letter dated September 16, 1998, on behalf of Procter & Gamble Co., you re- 
quested a tariff classification ruling. 

The submitted sample is the “Swiffer” floor sweeper, consisting of a handle and a plate 
(which together comprise the “implement”) which is made in China, and a chemically 
treated dust cloth which is made in the Netherlands. Ten dust cloths are packaged with 
the implement in a retail-sale package. The handle of the implement consists of three sec- 
tions of aluminum pipe and a fourth hand-grip section of plastic which screw together. The 
lowest section of the handle screws into a fitting which, in turn, screws into a plastic plate. 
Mechanical gripers on the plastic plate seize the dust cloth to complete the Swiffer. The 
Swiffer may be assembled full-length for use like a floor sweeper, or the hand-grip handle 
may be screwed directly into the plate for use like a hand duster. 

The disposable dust cloths for use with the Swiffer are of man-made nonwoven fabric 
coated/impregnated with a mixture of mineral oil and paraffin wax. Additional dust cloths 
in packages of 10 or 20 cloths per package will be imported and sold separately. 

The Swiffer is considered a composite good for classification purposes. GRI 3(b) statesin 
part that “goods made up of different components which cannot be classified by reference 
to 3(a), shall be classified as if they consisted of the material or component which gives 
them their essential character.” The essential character of the subject article is imparted 
by the Swiffer sweeper. 

Your sample is being retained for training purposes. 

The applicable subheading for the Swiffer will be 9603.90.8050, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other brooms, brushes * * * mops 
and feather dusters. The rate of duty will be 3.4% ad valorem. 

The applicable subheading of the dust cloths, if imported and sold separately, will be 
6307.10.2030, HTS, which provides for other made up articles, including dress patterns: 
floorcloths, dishcloths, dusters and similar cleaning cloths: other, other. The rate of duty 
will be 8.4% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Lawrence Mushinske at 
212-466-5739. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 964578 ASM 
Category: Classification 


Tariff No. 9603.90.8050 and 5603.92.0010 
Ms. ALIcIA G. CALLAHAN 


PROCTER & GAMBLE 

THE PROCTER & GAMBLE DISTRIBUTING COMPANY 
US. CUSTOMER SERVICES/LOGISTICS CENTER 
8500 Governor’s Hill Drive 

Cincinnati, OH 45249 


Re: Request for reconsideration and Modification of NY D82572: Tariff classification of 
the “Swiffer” ™ Floor Sweeper package consisting of cloths, handle, and plate; Tariff 
classification of the “Swiffer” ™ Floor Sweeper cloths packaged and sold separately; 
Nonwoven cloth impregnated with mineral oil and parrafin wax 


DEAR Ms. CALLAHAN: 

Thisisin response to a letter, dated July 7, 2000, requesting reconsideration of Customs 
New York Ruling (NY) D82572, dated September 29, 1998, which classified the above-cap- 
tioned merchandise under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). A sample was submitted to this office for examination. 

Facts: 

The subject merchandise is the “Swiffer” ™ Floor Sweeper, imported unassembled as a 
handle and plate, and packaged with ten chemically treated cloths. The “Swiffer” ™ Floor 
Sweeper cloths will also be imported separately in packages of 10 or 20 cloths. The “Swif- 
fer”™ cloths are constructed of man-made nonwoven polyester fabric cut to 8 inch x 11 
inch rectangles which have been impregnated with a mixture of mineral oil and paraffin 
wax. Individually, the cloths weigh 68g per square meter. The edges of the cloths have not 
been finished or hemmed. 

In NY D82572, dated September 29, 1998, the merchandise identified as the “Swiffer” ™ 


Floor Sweeper package consisting of cloth, handle, and plate was classified pursuant to 
GRI 3(b) in subheading 9603.90.8050, HTSUSA, which provides for other brooms, 


brushes * * * mopsand feather dusters. The current duty rate for this provision under the 


general column one rate is 2.8 percent ad valorem. The “Swiffer” ™ cloths which are pack- 
aged and sold separately were classified under subheading 6307. 10.2030, HTSUSA, which 
provides for other made up articles, including dress patterns: floorcloths, dishcloths, dust- 
ers and similar cleaning cloths: other, other. The current duty rate for this provision under 
the general column one rate is 6.3 percent ad valorem. 

You disagree with this classification and claim that all the articles subject to NY D82572, 
i.e., the individually packaged cloths and the floor sweeper set with non-woven cloths, are 
classifiable under subheading 5603.12.0010, HTSUSA, which provides for nonwovens, 
whether or not impregnated, coated, covered or laminated. Currently, this provision is 
duty free under the general column one rate. The textile quota category is 223. 


Issue: 
What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRD. GRI1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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In correspondence dated October 2, 2000, you provided additional information indicat- 
ing that the method of manufacture for the “Swiffer” ™ cloth is described as “hydroen- 
tangled”. Furthermore, you state that most of the “Swiffer” ™ cloth is now made of fibers 
of U.S. origin and the fabricis manufactured in the US. The fabric issent to Canadain rolls 
where it is cut to size and impregnated with a mixture of mineral oil and paraffin wax. You 
further note that, occasionally, the fabric is sourced from Germany and Italy. 

The “Swiffer” ™ Floor Sweeper package, which contains 10 cloths, handle, and plate, 
consists of components which are prima facie classifiable in separate headings. Thus, we 
have found that the goods cannot be classified solely on the basis of GRI 1. GRI 2(b) gov- 
erns the classification of goods when there are mixtures and combinations of materials or 
substances, and when goods consist of two or more materials or substances. In relevant 
part, GRI 2(b) states that “The classification of goods consisting of more than one material 
or substance shall be according to the principles of rule 3.” GRI 3 states: 


(a). The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in aset put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives amore 
complete or precise description of the goods. 

(b). Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components and goods put up in sets for retail sale, which cannot be classified 
by reference to 3(a), shall be classified as if they consisted of the material or compo- 
nent which gives them their essential character, insofar as this criterion is applicable. 


In this case, the headings 5603 and 9603, HTSUS, each refer to only part of the materi- 
als that make up this product. Thus, pursuant to GRI 3(a), we must consider the headings 
equally specific in relation to the goods. Accordingly, the goods are classifiable pursuant to 
GRI 3(b). 

Itisimportant to note, however, that in classifying the “Swiffer” ™ Floor Sweeper pack- 
age, the merchandise is correctly characterized as a “set”. Explanatory Note (X) for GRI 
3(b) states that “goods put up in sets for retail sale” are goods which “(a) consist of at least 
two different articles which are prima facie, classifiable in different headings. * * *; 
(b) consist of products or articles put up together to meet a particular need or carry outa 
specific activity; and (c) are put up in a manner suitable for sale directly to users without 
repacking (e.g. in boxes or cases or on boards) * * *”. As applied to the “Swiffer” ™ Floor 
Sweeper package, we have already determined that the articles are prima facie classifiable 
in different headings. Furthermore, the set consists of articles which are intended for the 
activity of cleaning and dusting. Finally, it is our understanding that the packaged product 
has been put up in a manner suitable for sale directly to users without repacking. 

With respect to determining the essential character of the set, the EN to GRI 3(b) pro- 
vides the following guidance: 


(VII). In all these cases the goods are to be classified as if they consisted of the mate- 
rial or component which gives them their essential character, insofar as this cri- 
terion is applicable. 

(VIID). The factor which determines the essential character will vary as between 
different kinds of goods. It may, for example, be determined by the nature of the mate- 
rial or component, its bulk, quantity, weight or value, or by the role of a constituent 
material in relation to the use of the goods. 


Recently, there have been several Court decisions on “essential character” for purposes 
of GRI 3(b). These cases have looked to the role of the constituent materials or compo- 
nents in relation to the use of the goods to determine essential character. See, Better Home 
Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 1996), affirmed 119 F 3d 969 (Fed. 
Cir. 1997); Mita Copystar America, Inc. v. United States, 966 F Supp. 1245 (CIT 1997), mo- 
tion for rehearing and reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista In- 
ternational Packaging co., v. United States, 19 CIT 868, 890 F Supp. 1095 (1995). See also, 
Pillowtex Corp. v. United States, 98-1227, CAFC, 171 F.3d 1370; 1999 U.S. App. LEXIS 
4371. 

The essential character of the subject merchandise can be determined by comparing 
each component as it relates to the use of the product. Clearly the plastic handle and plate 
serve the important and primary function of attaching the “Swiffer” ™ cloth in such a way 
that it can be more conveniently used to clean floors, ceilings and other hard to reach pla- 
ces. Moreover, when assembled, it is a floor sweeper within the scope of heading 9603, 
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HTSUSA. Thus, it is our determination that the handle and plate impart the essential 
character to this retail set. 

In view of the foregoing, it is our determination that NY D82572, correctly classified the 
“Swiffer”™ Floor Sweeper package, with handle plate and cloths, under heading 9603, 
HTSUSA, pursuant to a GRI 3(b) analysis. 

With respect to the individually packaged “Swiffer” ™ cloths, Section XI, Note 7, of the 
HTSUSA, governs classification of goods which are classifiable as other “made up” ar- 
ticles of heading 6307, and provides in pertinent part, as follows: 


7. For the purposes of this section, the expression “made up” means: 
(a) Cut otherwise than into squares or rectangles; 
(b) Produced in the finished state, ready for use (or merely needing separation 
by cutting dividing threads) without sewing or other working (for example, cer- 
tain dusters, towels, tablecloths, scarf squares, blankets); 


The “Swiffer”™ cloths are rectangular shaped and have raw/unfinished edges. Thus, 
these cloths are not produced in the finished state or otherwise within the meaning of 
Note 7. The EN to Section Note 7(b) indicates that rectangular articles simply cut from 
larger pieces are not made-up. Further the EN to heading 5603, HTSUSA, explains that 
the heading includes “nonwovens in the piece, cut to length or simply cut to rectangular 
* * * shape from larger pieces without other working, whether or not presented folded or 
put up in packings (e.g., for retail sale).” As such, they are not classifiable under subhead- 
ing 6307.10.2030, HTSUSA, as other “made up” articles. 

Heading 5603, HTSUSA, covers nonwovens, whether or not impregnated, coated, cov- 
ered or laminated. In addition to the above, the EN to 5603 provides that “A nonwoven isa 
sheet or web of predominately textile fibres oriented directionally or randomly and bon- 
ded. These fibers may be of natural or man-made origin. They may be staple fibres (natu- 
ral or man-made) or man-made filaments or be formed in situ. Nonwovens can be 
produced in various ways and production can be conveniently divided into the three 
stages: web formation, bonding and finishing.” The EN to 5603 further states that “Non- 


wovens may be* * * impregnated, coated, covered or laminated” and that the heading cov- 
em: >* 


* * *” 


nonwovens in the piece, cut to length or simply cut to rectangular * * * shape 


The “Swiffer” ™ cloths are “nonwovens” within the meaning of the EN to 5603 because 
the process of “hydroentanglement” involves a method by which a straight line of fibers 
are hit with high velocity water jets causing the fibers to entangle or form a web. Also, the 
EN to 5603 notes that the nonwovens covered by this heading may be cut to rectangular 
shape, as are the “Swiffer” ™ cloths. Furthermore, heading 5603, HTSUSA, specifically 
provides for nonwovens which have been impregnated with materials “* * * other than or 
in addition to rubber, plastics, wood pulp or glass fibers.” In this case, the “Swiffer” ™ 
cloths have been impregnated with mineral oil and paraffin wax. Finally, the subject cloths 
are provided for at subheading 5603.92.00, HTSUSA, in that they are within the requisite 
size range of this provision because, individually, the cloths weigh 68g per square meter, 
which is more than 25g per square meter but not more than 70g per square meter. 

Customs has previously classified nonwoven cleaning cloths in heading 5603, HTSUSA. 
Headquarters Ruling (HQ) 089058, dated July 25, 1991 classified a nonwoven cloth wipe 
of man-made fibers under subheading 5603.00.9090, HTSUSA. In this ruling, the article 
was precluded from classification in heading 6307, HTSUSA, because it was cut in a 
square or rectangular shape and did not meet the definition of a “made-up” article within 
the meaning of heading 6307. HQ 950786, dated January 28, 1992, classified arectangular 
cleaning cloth made from a synthetic nonwoven fabric and impregnated with polyviny] al- 
cohol under the provision for nonwovens in 5603.00.9090, HTSUSA. In NY F84069, dated 
March 13, 2000, nonwoven wiping cloths of man-made fibers, unhemmed, not impreg- 
nated, coated, covered or laminated, and weighing 40 grams per square meter, were found 
to be classifiable as “Other” nonwovens in subheading 5603.12.0090, HTSUSA. Although 
the cloths in this ruling had no chemical coating, they are otherwise similar to the “Swif- 
fer” cloths in that they are nonwoven, unhemmed wiping cloths of man-made fibers, 
which can be used as dust mop wipes, or replacement parts. 

Headquarters Ruling (HQ) 951372, dated April 24, 1992, in applying Section Note 7 to 
Section XI, determined that “rectangular (including square) articles simply cut from larg- 
er pieces without other working * * * are not regarded as ‘produced in the finished state’ 
within the meaning of this Note [EN to Section Note 7, Section XI].” Recently, Customs 
affirmed this interpretation of “made up” per Note 7, Section XI, in HQ 962371, dated 
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March 12, 1999, when it determined that the merchandise was precluded from classifica- 
tion in heading 6307, HTSUSA, because it was cut into a rectangular shape after weaving 
and the cut edges were merely “selvages” to prevent unraveling and not “Hemmed or with 
rolled edges, * * *” within the meaning of Note 7, Section XI, (c). Thus, Customs has con- 
sistently held that merchandise which is substantially similar to the subject “Swiffer” ™ 
cloths are precluded from classification under heading 6307, HTSUSA. 

In view of the foregoing, we find that NY D82572, incorrectly classified the separately 
packaged “Swiffer” ™ cloths which are properly classifiable in accordance with GRI 1, un- 
der subheading 5603.92.00, HTSUSA, as “Other” nonwovens. 


Holding: 

NY D82572, dated September 29, 1998, is hereby modified. 

The “Swiffer” ™ Floor Sweeper package, pursuant to a GRI 3(b) analysis, is correctly 
classified in subheading 9603.90.8050, HTSUSA, which provides for “Brooms, brushes 
(including brushes constituting parts of machines, appliances or vehicles), hand-operated 
mechanical floor sweepers, not motorized, mops and feather dusters; prepared knots and 
tufts for broom or brush making; paint pads and rollers; squeegees (other than roller 
squeegees): Other: Other, Other.” This provision is dutiable under the general column one 
rate at 2.8 percent ad valorem. 

The separately packaged “Swiffer”™ cloths, in accordance with GRI 1, are correctly 
classified in subheading 5603.92.0010, HTSUSA, which provides for “Nonwovens, wheth- 
er or not impregnated, coated, covered or laminated: Other: Weighing more than 25g per 
square meter but not more than 70g per square meter, Impregnated, coated or covered 
with material other than or in addition to rubber, plastics, wood pulp or glass fibers; 
‘imitation suede’.” This provision is duty free at the general column one rate. The textile 
category is 223. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


”»™ 
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PROPOSED MODIFICATION OF RULING LETTER 
RELATING TO VALUATION OF ASSISTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) this notice advises interested parties that Cus- 
toms intends to modify one ruling pertaining to the valuation of certain 
assists. Comments are invited on the correctness of the proposed modifi- 
cation. 


DATE: Comments must be received on or before September 20, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Value Branch, 1300 Pennsylvania Avenue, NW, U.S. Mint An- 
nex, 5 Floor, Washington, D.C. 20029. Comments may be inspected at 
the same address. 


FOR FURTHER INFORMATION CONTACT: Laurie E. Ross, Value 
Branch, Office of Regulations and Rulings (202) 572-8740. 


SUPPLEMENTAL INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify one ruling pertaining to the valuation of certain 
assists within the meaning of 19 U.S.C. 1401a(h)(1)(A)(iv). Customs in- 
vites comments on the correctness of the proposed modification. 

19 U.S.C. 1401a(h)(1)(C)() provides that for purposes of determining 
the value of assists, if the production of an assist occurred in the United 
States and one or more foreign countries, the value of the assist is the 
value thereof that is added outside the United States. 

In Headquarters ruling letter (HRL) 547808, dated December 19, 
2001, Customs determined that the value of the films and transparen- 
cies provided free of charge by the buyer to the manufacturer of the im- 
ported goods included certain royalty payments made by the buyer to an 
artist pursuant to the terms of a licensing agreement between the two 
parties. In HRL 547808 Customs also determined that certain payments 
made by the buyer to a third party in the Netherlands were not part of 
the value of the assist. HRL 547808 is set forth as Attachment A to this 
document. 

Upon further review of HRL 547808, we have concluded that pur- 
suant to 19 U.S.C. 1401a(h)(1)(C)(ii) the value of the assist should be de- 
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termined based on the value of the assist that is added outside the 
United States in the Netherlands by the third party. However, because 
the work performed by the artist is not part of the production process of 
the assist, the royalty payments made by the buyer for the right to use 
the artist’s work are not part of the value of the assist. 

Customs, therefore, intends to modify HRL 547808 such that the val- 
ue of the assist will be determined based on the work performed by the 
third party in the Netherlands, as reflected by the payments from the 
buyer to the third party. Proposed HRL 548097 is set forth in Attach- 
ment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: July 31, 2002. 


VIRGINIA L. BROWN, 
Chief, 
Value Branch. 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 19, 2001. 
RR:IT:VA 547808 KDW 
Category: Valuation 

PorT DIRECTOR 
US. CusToMs SERVICE 
477 Michigan Ave., Rm. 200 
Detroit, MI 48226 
Re: Internal Advice Request # 2000-3801-300374; assists; design work; artwork. 
DEAR PorT DIRECTOR 

This is in response to your memorandum dated August 24, 2000, requesting internal 
advice as to the dutiability of certain artwork and original digital color separations that 
Hallmark Cards, Inc. (“Hallmark”) sent to foreign vendors for production of imported 
merchandise. Our response is based on your memorandum, letters from Hallmark dated 
December 5, 2000, and July 17, 2001, October 16, 2001, and our meeting with Hallmark 
representatives and counsel on March 30, 2001. We regret the delay in response. 

Facts: 

Hallmark imports a line of products containing certain design work it provides to its 
foreign vendors free of charge. Hallmark ships the design work to the manufacturers as 
either a transparency or as a film depending on the item to be produced. The design work 
is derived in part from artwork created by a Dutch artist that is scanned in the Nether- 
lands by Repro Wes. Repro Wes creates a digital library and catalog of the artist’s work. 
Hallmark designers in the United States use the catalog to incorporate pieces of the art- 
ist’s work into a line of products. The designers cut pieces from the artwork in the catalog 
and paste them into product designs 

Once the product design is created, the designers make a tight layout of the finished 
product and send it to Repro Wes. Hallmark pays Repro Wes to combine the culled images, 
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resize, and reposition them as directed by Hallmark designers and place them into a 
CMYK file (a four color separation file) and pr oof. The file and proof are then sent to Hall- 
mark who uses them in finalizing its pictorial design for the product, clean up the digital 
file, and manipulate, add, or delete some design components. Once finalized, the file is ad- 
justed to conform to the ink sets used by Hallmark. The design process separates at this 
point into two separate processes depending upon whether the finished items will be 
printed products or specialty products. 

For specialty products, Hallmark converts the adjusted CMYK file into a RGB file (a tri- 
color separation file) and transfers it toa CD usingan IRIS system. The CD isused to make 
a transparency of the RGB file. The transparency is sent to Hallmark’s foreign vendors, 
who make a color separation to use in the final production process. 

For printed products, Hallmark stores the adjusted CMYK file on the digital library. The 
finishing department then creates a Quark template that enables its system to incorpo- 
rate all the design elementsin one file. Using this file Hallmark createsa film color separa- 
tion of the completed design, and sends it to its foreign vendors for production of the 
finished meade’. 

Hallmark states that it does not believe the digital color separation created by Repro 
Wes constitutes an assist. You state that the adjusted digital color separation that Hall- 
mark ships to its vendors for use in the production of the imported merchandise is not a 
new item, but simply a modification of the original digital color separation. You conclude 
that the digital color separations produced by Repro Wes, plus the modifications described 
above constitute ees of the value of the imported merchandise as an assist under 19 
U.S.C. 1401a(h)(1)(A)(iv) 

In addition to the technical information concerning its design process, Hallmark, at our 
request, submitted a copy of its licensing agreement with the Dutch artist. Hallmark en- 
tered into the licensing agreement with the artist in 1992. The agreement provides that 
Hallmark has the exclusive right worldwide, except the Netherlands “to utilize and subli- 
cense to third parties all designs and characters * * * owned by” the artist together with 
the artist’s name, likeness, biographical information, and trademark(s) in connection 
with the manufacture, distribution, promotion, and sale of products. Under the terms of 
the original agreement, Hallmark agreed to pay a royalty to the artist calculated as a per- 
centage of the sale price to Hallmark customers on all sales of all licensed articles sold by it 
In addition, Hallmark agreed to furnish the artist with its “rough art” and “final art” for 
each licensed product for approval before manufacture, distribution or sale. The artist 
may disapprove the contemplated use or art. 

In an April 1996 amendment the terms of payment were changed to provide that Hall- 
mark pay aset guaranteed amount for the time period January 1, 1998 through December 
31, 2002. If that amount has not been paid in royalties by the end of the time period, Hall- 
mark is to remit the difference to the artist to meet the guaranteed amount. Hallmark 
claims that the royalty payments made to the artist are not part of the price actually paid 
or payable, because they are not linked to individual sales agreements or purchase con- 
tracts with the Asian vendors for the imported merchandise 


Issues: 


Is the art and design work Hallmark supplies to its foreign manufacturers considered 
an assist? 

Law and Analysis: 

Merchandise imported into the United States is appraised in accordance with section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA). 
Transaction value, the preferred method of appraisement, is defined in section 402(b) of 
the TAA as the “price actually paid or payable for the merchandise when sold for exporta- 
tion to the United States,” plus certain enumerated additions. The enumerated additions 
include the value, apportioned as appropriate, of any assists. 19 U.S.C. § 1401a(b)(1). As- 
sists are specifically defined in section 402(h)(1)(A) of the TAA as: 

any of the following if supplied directly or indirectly, and free of charge or at a reduced 
cost, by the buyer of imported merchandise for use in connection with the production 
or of the sale for export to the United States of the merchandise: 
) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise; 
(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise; 
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(iii) Merchandise consumed in the production of the merchandise; 

(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and necessary for the 
production of the imported merchandise. 


Hallmark does not dispute that the transparencies and film color separations it ships to 
its foreign vendors constitute design work. Thus, the only issue before us is whether that 
design work constitutes an assist. 

To be included in the transaction value, design work must be undertaken elsewhere 
than in the United States and it must be necessary for the production of the imported 
items. Id. Accordingly, any design work undertaken in the United States by Hallmark 
would not be considered an assist. However, the work undertaken by the artist and Repro 
Wes in the Netherlands does not occur in the United States, and thus we turn our analysis 
to whether those portions of the work are dutiable as an assist in accordance with section 
402(h)(1)(A)(iv) of the TAA. 

Although the transparencies and film that comprise the final design work are completed 
in the United States, they are not wholly undertaken in the United States. In a similar 
case we have found that portions of design work undertaken in another country and pro- 
vided to the seller free of charge or at reduced cost are considered assists, and part of the 
transaction value. See HRL 545341, dated August 3, 1994. 

The work undertaken by Repro Wes is similar to that in Headquarters Ruling Letter 
(HRL) 546720, dated June 21, 1999. In HRL 546720, we found that certain CAD-gener- 
ated prints supplied by the buyer to the overseas manufacturer did not constitute design 
work due to the level of skill involved in creating the prints. In that case, we found that the 
person producing the prints merely input data provided by the buyers and did not have 
any discretion in creating or arranging color schemes. We concluded that the computer 
generated printing had no artistic value, and therefore was not an assist. 

Similarly, Repro Wes scans the artist’s work and provides Hallmark with a digital li- 
brary of the artwork. From the digital library, Hallmark artists create new layouts and 
patterns, and designs for products. Hallmark then directs Repro Wes to cull the digital im- 
ages from various files in the library to match the layout composed by the Hallmark ar- 
tists. Repro Wes submits a proof to Hallmark in the United States, who usesit to create the 
final design scheme sent to the manufacturers. Based on this description, it does not ap- 
pear that Repro Wes participates in the creative process or has any discretion in choosing 
imagesor color. The coloring and images are the same in the final product as designated by 
Hallmark and the artist. Also, it does not appear that Repro Wes performs any work in the 
development, engineering, planning or sketching of the product to be manufactured. Ac- 
cordingly, we find that the digital reproductions and design proofs provided by Repro Wes 
do not constitute assists within the meaning of 19 U.S.C. §1401a(h)(1)(A)(iv). 

In contrast, however, the original artwork that is created in Denmark and supplied to 
Hallmark pursuant to the licensing agreement is part of the creative process. The artist 
has discretion in creating the images, including their shape and color. The coloring and 
images are the same in the final product shipped to the manufacturers as in the original 
artwork. As explained by the Hallmark representatives, the artist is very particular about 
the colors used for her work. In some cases an image from the artist’s sketchbook may be 
inverted or separated from its original companion images, but the lines, shapes, and colors 
of the images remain the same. Further, the artwork playsa key role in the design product. 
While the artwork constitutes only a portion of the whole design, it is not “incidental” to 
the other design work performed by Hallmark in the United States. Without the work by 
the artist, Hallmark cannot perfect its transparencies or films to send to its foreign ven- 
dors. Hallmark disputes this conclusion by stating that the file produced by Repro Wes of 
the artist’s work is in a different format than that used by Hallmark and that it doesn’t 
contain all of the elements of the design. These facts are immaterial to the determination 
that the original artwork is in fact used in and necessary for the creation of the transpar- 
encies and films Hallmark produces for use by its foreign vendors. Without the original 
artwork, Hallmark has no design. 

Further, we distinguish this case from HRL 547578, dated January 18, 2000. In that 
case, the fabric purchased by the importer was strictly used for inspiration as demon- 
strated by the samples submitted. The patterns and colors of the original fabric were sig- 
nificantly changed and were not clearly evident in the final design work. Customs 
determined that the original design work was transformed into new U.S. designed work 
and therefore, was not an assist. In contrast, the original artwork at issue here is not sig- 
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nificantly changed and the final product clearly embodies the artist’s well-known work. 
Thus, we find that the artwork performed by the original artist and furnished by Hall- 
mark free of charge to its foreign manufacturers as part of the final design is necessary for 
the production of the imported merchandise. It is, therefore, an assist within the meaning 
of 19 U.S.C. §1401a(h)(1)(A)(iv). 

In valuing the artwork, we note that section 152.103(d)(1) of the Customs Regulations 
(19 CFR §152.103(d)(1)), provides that the value of the assist acquired by the buyer from 
an unrelated seller is the cost of its acquisition including transportation costs to the place 
of production. Further, section 152.103(e)(1) of the Customs Regulations provides that 
the value of the assist is to be apportioned to the imported merchandise in a reasonable 
manner appropriate to the circumstances and in accordance with generally accepted ac- 
counting principles. 

The only information we have concerning the valuation of the artwork is contained in 
the licensing agreement between Hallmark and the artist. It is our position that a value for 
the artwork may be based on royalty payments made in exchange for that artwork whichis 
incorporated into the final design for the products imported. In HRL 544459, dated May 
30, 1991, Customs determined that royalty payments could be used to value the design 
and development assist acquired by the buyer from a third party, and supplied free of 
charge to the seller for use in the production of the imported merchandise. 


Holding: 

The portion of the design work performed by Hallmark in the United States is not con- 
sidered an assist. Also, the work performed by Repro Wes although undertaken abroad, 
does not constitute an assist, because it is not design work. However, the artwork per- 
formed by the artist in Denmark is part of the design work necessary for the production of 
the imported merchandise. Accordingly, that portion of the design work supplied by Hall- 
mark free of charge to the manufacturer, therefore, constitutes an assist. The value of the 
artwork must be added to the PAPP for the imported merchandise. 

This decision should be mailed by your office to the party requesting internal advice no 
later than sixty days from the date of this letter. On that date the Office of Regulations & 
Rulings will take steps to make the decision available to Customs personnel via the Cus- 
toms Rulings Module in ACS and the public via the Diskette Subscription Service, Free- 
dom of Information Act, and other public access channels. 

VIRGINIA L. BROWN, 
Chief, 
Value Branch. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC. 


RR:IT:VA 548097er 
Category: Valuation 
HARVEY B. Fox, Esq. 
GREGORY C. ANTHES, Esq. 
ADDUCI, MASTRIANI & SCHAUMBERG, L.L.P 
1200 Seventh Street, NW 
Washington, DC 20036 


DEAR MEssrs. FOX AND ANTHES: 

This is in response to your requests for reconsideration, dated January 15 and April 17, 
2002 of HRL 547808, dated December 19, 2001, regarding the determination that certain 
design work provided free of charge by your client, Hallmark Cards, Inc. (“Hallmark”), to 
foreign manufacturers constitutes an assist within the meaning of 19 U.S.C. 1401a(h). 
Your request for confidential treatment of the contents of the license agreements, and 
amendments thereto, as well as certain proprietary information identified within brack- 
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ets in your request, is granted. Accordingly, all proprietary information in this decision 
appears within brackets and will be redacted from the public version. 


Facts: 


Hallmark provides design work, free of charge, to the foreign producers of imported pro- 
ducts. The imported products consist of a wide range of items including greeting cards, 
guest books, diaries, gift bags, tins, ceramics, photo albums and Christmas ornaments. 
The design work consists of transparencies and films sent by Hallmark to foreign 
manufacturers for use in manufacturing the imported merchandise. The transparencies 
are used in the production of specialty products and the films are used in the production of 
printed products. 

In HRL 547808 this office made the determination that the transparencies and films 
provided by Hallmark free of charge to the foreign manufacturers constituted assists 
within the meaning of 19 U.S.C. 1401a(h). The value of the assists was determined to be 
royalty payments made by Hallmark to a Dutch artist pursuant to a license agreement 
between the two parties. 

Subsequent to counsel’s request for reconsideration, representatives from this office 
met with you and representatives from Hallmark. At the meeting, you provided additional 
examples of the design work and provided us with further explanations regarding how the 
design work is produced. 


The Production of the Design Work 


According to your submissions, the design process begins when Hallmark designers in 
the U.S. look through catalogs of the artist’s works and use the works as inspiration to 
design new products ranging from greeting cards to three-dimensional sculptures. Hall- 
mark’s designers conceive a general design intent for a particular product format (e.g.,a 
winter theme with birds for plates and cups or a box and candle set which incorporates a 
winter theme). The designers review catalogs of the artist’s original paintings to find vari- 
ous images or portions of images that may be used to construct the Hallmark design. The 
designers cut and paste parts of these images and apply some or all of the following addi- 
tional steps in order to complete the design: [ ] Once this portion of the design work iscom- 
pleted, Hallmark’s designers create a tight layout that contains the specifications, 
including dimensions, shape and format, of the finished product. The tight layout is sent 
to Repro Wes in the Netherlands. 

At this point, the second stage of the design work begins. It is our understanding that 
Repro Wes is the only company that maintains a digital library of the artist’s original 
works. Therefore, in order for Hallmark to obtain the digital files of the artist’s works it 
must work in conjunction with Repro Wes. [ ] This process results in the production of digi- 
tal files, proofs (wet or Iris) and/or film. The proofs are used by Repro Wes to validate color, 
integrity and placement. The tight mechanical layout is returned to Hallmark along with 
the newly created digital file. 

The Hallmark designers complete the third and final stage of the production of the de- 
sign work, creating a new digital file that contains all elements of the new product’s de- 
sign. [ ]New proofs (Iris/Fiji) are created. Hallmark stores the color correct files into 
Hallmark’s digital library. These new files are used to create the separations or transpar- 
encies supplied to the foreign manufacturers of the imported products. 


HRL 547808 dated December 19, 2001. 


As noted above, in HRL 547808 this office made the determination that the transparen- 
cies and films provided by Hallmark to the foreign manufacturers, free of charge, consti- 
tute assists within the meaning of 19 U.S.C. 1401a(h). As stated in HRL 547808, in order 
for design work to be included in transaction value as an assist, the design work must be 
undertaken elsewhere than in the U.S. and it must be necessary for the production of the 
imported merchandise. 19 U.S.C. 1401a(h)(1)(A). In the past, this office has excluded from 
the value of an assist that portion of the assist undertaken in the U.S. (See, HRL 545341, 
dated August 3, 1994). Accordingly, in HRL 547808, the value of the design work under- 
taken by Hallmark designers in the U.S. was not included in the value of the transparen- 
cies and films. 

In HRL 547808 this office also made the determination that the work undertaken by 
Repro Wes is not dutiable. Customs reasoned that because Repro Wes does not participate 
in the creative process or exercise discretion in choosing images or color, nor does it per- 
form any work in the development, engineering, planning or sketching of the product to be 
manufactured, the work it performs is not an assist. 
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The remaining portion of the design work examined in HRL 547808 was the artist’s 
work. Customs ruled in HRL 547808 that the artist’s work is an assist because her art- 
work is part of the creative process in that she had discretion in creating the images, in- 
cluding their shape and color. Further, the coloring and images are the same in the assist 
sent to the manufacturers as in the original artwork. Moreover, the artist retained the 
right to approve or disapprove the use of her artwork. The value of the artwork assist was 
determined based on the royalty payments made by Hallmark to the artist. 


Issue: 


Whether the transparencies and films provided free of charge by Hallmark to the for- 
eign manufacturers constitute assists? If so, how should the assists be valued? 


Law and Analysis: 


Merchandise imported into the United States is appraised in accordance with section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA). 
Transaction value, the preferred method of appraisement, is defined in section 402(b) of 
the TAA as the “price actually paid or payable for the merchandise when sold for exporta- 
tion to the United States,” plus certain enumerated additions. One of the additions in- 
cludes the value, apportioned as appropriate, of any assists. 19 U.S.C. 1401a(b)(1)(C). 


Are the transparencies and films assists? 


The first issue to be resolved is whether the transparencies and film constitute assists. 
The term “assist” refers to an item that is supplied directly or indirectly by the buyer free 
of charge or at a reduced cost, for use in connection with the production or sale for export 
of the imported merchandise. The type of assist at issue in this case is “engineering, devel- 
opment, artwork, design work, and plans and sketches that are undertaken elsewhere 
than in the United States and are necessary for the production of the imported merchan- 
dise.” 19 U.S.C. 1401a(h)(1)(A)(iv). 

The transparencies and films that are provided free of charge by the buyer to the foreign 
manufacturers of the imported products constitute design work and fall within the scope 
of the elements described by section 402(h)(1)(A)(iv). The transparencies and films im- 
part the essence of the product design to the imported merchandise, without which the 
manufacturers could not produce the imported merchandise. Accordingly, we find that the 
design work is “necessary for the production of the imported merchandise” within the 
meaning of 19 U.S.C. 1401a(h)(1)(A)(iv). To the extent that part of the production of the 
transparencies and films occurs in the Netherlands, the design work is “undertaken else- 
where than in the United States”. Accordingly, it is our determination that the design 
work meets the definition of an assist. The remaining question, therefore, is how to value 
the transparencies and films. 

As described above, transparencies and films are produced in three stages. One stage is 
undertaken in the Netherlands and the other two are undertaken in the United States. In 
the past, Customs has ruled that in such circumstances, only the portions of the design 
work undertaken outside the U.S. are dutiable. See HRL 545341, dated August 3, 1994. 
Accordingly, in HRL 547808, we ruled that the portion of the design work undertaken in 
the United States, i.e., the work performed by the Hallmark designers, is not a dutiable 
portion of the assist provided to the foreign manufacturers. We believe that this deter- 
mination was correctly reached in HRL 547808. 

In HRL 547808 we ruled that the artist’s work is an assist because her artwork is part of 
the creative process in that she had discretion in creating the images, including their 
shape and color. Further, the coloring and images are the same in the assist sent to the 
manufacturers as in the original artwork. Moreover, the artist retained the right to ap- 
prove or disapprove the use of her artwork. In HRL 547808, we also ruled that the work 
performed by Repro Wes, even though undertaken elsewhere than in the US., is not an 
assist as the involvement of Repro Wes does not involve creative process or the exercise of 
discretion in choosing images or color. As you have requested a de novo review of the rul- 
ing, we will reexamine both of these two determinations reached in HRL 547808. 
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Valuing the transparencies and films. 


The valuation statute addresses valuing assists that are produced in the United States 
and elsewhere than in the United States. Specifically, for purposes of determining the val- 
ue of assists described in 19 U.S.C. 1401a(h)(1)(A)(iv) the valuation statute provides: 


If the production of an assist occurred in the United States and one or more foreign 
countries, the value of the assist is the value thereof that is added outside the United 
States. 


19 U.S.C. 1401a(h)(1)(C) (ii). 

Upon reconsideration, we find that it was incorrect in HRL 547808 for this office to sub- 
ject each stage of the assist’s production process to a separate assist analysis, as though 
each stage of production results in the creation of a separate assist. The statute does not 
provide that each stage of the production of the assist must individually meet the defini- 
tion of an assist; only that the value of the assist is the value thereof that is added outside 
the US. 

In HRL 547808 we specifically analyzed whether the work performed by Repro Wes 
constituted an assist. This analysis is incorrect as it centers upon whether Repro Wes’ 
work meets the definition of an assist instead of focusing on whether the work performed 
by Repro Wes constitutes a dutiable portion of the completed design work provided to the 
manufacturers—i.e. the completed transparencies and films.! Likewise, we made the 
same error in our analysis of the artist’s work, concentrating on whether her artwork isan 
assist, instead of whether her artwork is a dutiable portion of the assist provided to the 
sellers. 

As set forth under 19 U.S.C. 1401a(h)(1)(C)(ii), quoted above, the issue with which we 
need to be concerned is whether the work performed by each party is part of the produc- 
tion process of the assist, and if so, where each stage of the assist production was per- 
formed, such that the value of the finished assist is determined based on its production 
elsewhere than in the US. 

According to counsel’s submissions, the design process begins when Hallmark design- 
ersin the U.S. look through catalogs of the artist’s works and use the works as inspiration 
to design new products ranging from greeting cards to three-dimensional sculptures. Giv- 
en the fact that the artist’s work precedes the inception of the production of the assist and 
is the result of her own artistic endeavors, undertaken without knowledge of or regard for 
the imported products, we find her work to be outside the scope of the assist production 
process. This artwork is the inspiration from which the design work is conceived and is not 
part of production process of the assist itself. Accordingly, the royalty payments made by 
Hallmark to the artist pursuant to the license agreement between the two partiesare nota 
dutiable portion of the assist. 

Unlike the artist’s work, however, the work performed by Repro Wes begins after the 
inception of the assist production process by Hallmark, and precedes the final steps per- 
formed by Hallmark to fully complete the transparencies and films. As Repro Wes is the 
only company that maintains the digital files of the artist’s work, Hallmark must contract 
with Repro Wes. However, Repro Wes’ digital color separation is not compatible to Hall- 
mark’s production systems without further manipulationsin the US. Nor does the digital 
file supplied by Repro Wes contain all the essential elements of the design. Repro Wes’ con- 
tribution is a middle step in the production of the assist, with Hallmark’s designers com- 
pleting the process upon receipt of the digital file. Accordingly, because Repro Wes’ 
contribution is part of the assist production process and because it occurs in the Nether- 
lands, pursuant to 19 U.S.C. 1401a(h)(1)(C)(i), the payments made to Repro Wes’s by 
Hallmark represent the value of the assist added outside the United States, and are duti- 
able. 


1 In HRL 547808 we compared the work undertaken by Repro Wes to that in HRL 546720, dated June 21, 1999 and 
concluded that it was similar. In HRL 546720 the CAD-generated prints supplied by the buyer to the overseas manufac- 
turer did not constitute design work due to the level of skill involved in creating the prints. We found that the person 
producing the prints merely input data provided by the buyers and did not have any discretion in creating or arranging 
color schemes. Accordingly, we concluded that the computer generated printing had no artistic value and was not an 
assist. Upon reconsideration, we find that HRL 546720 is not relevant for comparison purposes to the work performed 
by Repro Wes. In HRL 546720 the color prints were created solely by data entry personnel reproducing color specifica- 
tions previously communicated to them via e-mail. Conversely, as explained above, Repro Wes is not the sole creator of 
assists, but rather performs a stage in the production process of the assist. 
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Holding: 

Upon reconsideration of HRL 547808 we find that the design work was properly deter- 
mined to constitute an assist within the meaningof 19 U.S.C. 1401a(h)(1)(A)(iv). However, 
HRL 547808 is modified to the extent that the value of the assist is determined based on 
the payments made by Hallmark to Repro Wes and not based on the royalty payments 
made by Hallmark to the Dutch artist. 

LARRY BURTON, 
Acting Director, 
International Trade Compliance Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF FRUCTOOLIGOSACCHARIDE MIXTURES FOS AND FOS-P 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of fructooligosacchar- 
ide mixtures FOS and FOS-P 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling concerning the tariff classi- 
fication of fructooligosaccharide mixtures FOS and FOS-P under the 
Harmonized Tariff Schedule of the United States (HTSUS). Similarly, 
Customs intends to revoke any treatment previously accorded by Cus- 
toms to substantially identical transactions. Comments are invited on 
the correctness of the proposed actions. 


DATE: Comments must be received on or before September 20, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulation and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Comments 
submitted may be inspected at the U.S. Customs Service, 799 9th Street, 
N.W., Washington, D.C. during regular business hours. Arrangements to 
inspect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of fructooligosaccharide mixtures FOS and FOS-P Although 
in this notice Customs is specifically referring to New York Ruling Let- 
ter (NY) 854467, dated August 1, 1990, this notice covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchandise 
that may exist but have not been specifically identified. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
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on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY 854467, Customs ruled that fructooligosaccharide mixtures 
FOS and FOS-P were classified in heading 2309, HTSUS, the provision 
for “[P]reparations of a kind used in animal feeding,” because they were 
described as being used in chicken feed. NY 854467 is set forth as At- 
tachment “A” to this document. 

It is now Customs position that these substances were not correctly 
classified in NY 854467 because fructooligosaccharides are also pre- 
pared for human consumption. By operation of Explanatory Note 23.09, 
which excludes products used both in animal feed and prepared for hu- 
man consumption from heading 2309, HTSUS, and also by operation of 
Additional U.S. Rule 1(a), HTSUS, which dictates the administration of 
principal use provisions, fructooligosaccharide mixtures FOS and 
FOS-P are correctly classified in subheading 2106.90, HTSUS, as 
“[FJood preparations not elsewhere specified or included: [O]ther.” 
Fructooligosaccharides which can be described as a separate chemically 
defined organic compound are sugar ethers of subheading 2940.00.60, 
HTSUS, the provision for “[S]ugars, chemically pure, other than su- 
crose, lactose, maltose, glucose and fructose; sugar ethers, sugar acetals 
and sugar esters, and their salts, other than products of heading 2937, 
2938, or 2939: [S]ugar ethers, sugar acetals and sugar esters, and their 
salts, other than products of heading 2937, 2938, or 2939: [O]ther.” Not 
enough information is supplied in the ruling to determine classification 
at the 10 digit level. If needed, a ruling may be requested from the Na- 
tional Commodity Specialist Division, U.S. Customs Service, One Penn 
Plaza, 10*4 Floor, New York, N.Y. 10119. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
854467 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 965518. (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: July 31, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, August 1, 1990. 


CLA23:S:N:N1:231 
Category: Classification 


Tariff No. 2309.90.9000 
MR. STUART M. PAPE 


PATTON, Boacs & BLow 
2550 M Street, N.W. 
Washington, DC 20037 


Re: The tariff classification of Fructooligosaccharide (sugar compound) from Canada. 


DEAR MR. PAPE: 

In your letter dated July 10, 1990, on behalf of Coors BioTech, Inc., 12200 North Pecos 
Street, Westminster, Colorado you requested a tariff classification ruling. 

The product at issue is a variable mixture of three fructooligosaccharides which are sac- 
charide polymers comprised of a single glucose molecule to which one, two, or three fruc- 
tose units have been linked in an enzyme-catalyzed reaction. It will be sold to the animal 
feed industry as “FOS” and “FOS-P”. Both products are added to chicken feed to improve 
feed utilization. These products are said to improve the activity of benign intestinal flora 
and may have some fiberlike properties. They are also said to be effective in the reduction 
of incidence and level of salmonella infections in broilers when included in the feed of the 
animals. 

The applicable subheading for these products, “FOS” and “FOS-P”, will be 
2309.90.9000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
preparations of a kind used in animal feeding: other: other. The rate of duty will be 3 per- 
cent ad valorem. 

Goods classifiable under subheading 2309.90.9000, HTS, which have originated in the 
territory of Canada, will be entitled to a free rate of duty under the United States-Canada 
Free Trade Agreement (FTA) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965518 AM 
Category: Classification 


Tariff No. 2106.90 
MR. STUART M. PAPE 


PATTON, Boccs & BLOW 
2550 M Street, N.W. 
Washington, DC 20037 


Re: NY 854467 revoked; fructooligosaccharide mixtures FOS and FOS-P 


DEAR MR. PAPE: 

This is in reference to New York Ruling Letter (NY) 854467 issued to you on behalf of 
Coors Bio Tech, Inc., on August 1, 1990, by the Director, Customs National Commodity 
Specialist Division, concerning the classification, under the Harmonized Tariff Schedule 
of the United States, (HTSUS), of fructooligosaccharide mixtures FOS and FOS-P We 
have reviewed that ruling and determined that the classification set forth is incorrect. 


Facts: 


Fructooligosaccharides are saccharide polymers comprised of a single glucose molecule 
to which one, two, or three fructose units have been linked in an enzyme-catalyzed reac- 
tion. 

The products at issue in NY 854467 were stated to be added to chicken feed to improve 
feed utilization. These products are said to improve the activity of benign intestinal flora 
and may have some fiber-like properties. They are also said to be effective in the reduction 
of incidence of salmonella infections in broilers when included in the feed of the animals. 

According to information now available, FOS is also prepared for human consumption. 
FOS is a carbohydrate that is not hydrolyzed in the human intestinal tract. FOS has a 
chemical link (6-2-1-glycosidic linkage) between the fructose units in the chains that are 


not digestible by human enzymes. FOS passes unchanged into the colon, where it servesas 
asubstrate for colonic bacteria. It is used alone asa nutritional supplement or in foods asa 
bulking agent, humectant, dietary fiber source and to promote the growth of bifidobacter- 
ia. It is used in products such as Ensure® Fiber with FOS, infant formula, biscuits, cereals, 
etc. 


Issue: 
What is the classification of fructooligosaccharide FOS and FOS-P under the HTSUS? 


Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 
Additional U.S. Rule of Interpretation 1(a) states that “a tariff classification controlled by 
use (other than actual use) is to be determined in accordance with the use in the United 
States at, or immediately prior to, the date of importation, of goods of that class or kind to 
which the imported goods belong, and the controlling use is the principal use.” 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 
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The following HTSUS headings are relevant to the classification of this product: 


2106 Food preparations not elsewhere specified or included: 
2309 Preparations of a kind used in animal feeding: 


2940 Sugars, chemically pure, other than sucrose, lactose, maltose, glucose and 
fructose; sugar ethers, sugar acetals and sugar esters, and their salts, other 
than products of heading 2937, 2938, or 2939: 


Chapter note 1 to Chapter 29, HTSUS, states, in pertinent part, the following: “[E]xcept 
where the context otherwise requires, the headings of this Chapter apply only to: (a) 
[S]eparate chemically defined organic compounds, whether or not containing impurities. 
=s=* *” 


EN 23.09 states, in pertinent part, the following: 


The heading excludes: 


(c) Preparations which, when account is taken, in particular, of the nature, pu- 
rity and proportions of the ingredients, the hygiene requirements complied with 
during manufacture and, when appropriate, the indications given on the packag- 
ing or any other information concerning their use, can be used either for feeding 
animals or for human consumption (headings 19.01 and 21.06, in particular). 


In NY 854467 the merchandise was classified in heading 2309, HTSUS, the provision for 
“[P]reparations of a kind used in animal feeding,” because it was described as being used 
in chicken feed. However, we are now aware that fructooligosaccharides are also used in 
products for human consumption. Fructooligosaccharides are therefore excluded from 
classification in heading 2309, HTSUS, by EN 23.09 exclusionary note (c), HTSUS, supra. 

Moreover, both headings 2106 and 2309, HTSUS, are principal use provisions governed 
by Additional U.S. Rule 1(a), supra. “The principal use of the class or kind of goods to 
which an import belongsis controlling, not the principal use of the specific import.” Group 
Italglass U.S.A., Inc. v. United States, 17 C.1.T. 1177, 1177, 839 F Supp. 866, 867 (1993). At 
the time of importation, the principal use was such that the merchandise belonged to the 
class of “nutritional supplements for human consumption” rather than to the class of 
“animal feed.” Therefore, under Group Italglass U.S.A, supra, the merchandise may be 
correctly classified under the provision for “food preperations,” heading 2106, HTSUS, 
even though the particular shipments were stated to be used in chicken feed. 

However, heading 2106, HTSUS, is not applicable if the merchandise is specified in 
another provision. Heading 2940, HTSUS, the provision for sugar ethers describes FOS 
and FOS-P that is a separate chemically defined compound. FOS and FOS-P that does not 
reach this level of purity is classified in heading 2106, HTSUS, as noted above. Since FOS 
and FOS-P are used as an ingredient in human foods, the applicable six digit subheadingis 
2106.90, HTSUS, the provision for other food preparations. 

The sucrose contained in FOS and FOS -P is derived from sugar cane or sugar beets and, 
on adry weight basis, may contain over 10 percent of such sugars. Therefore, the ten digit 
classification can be determined using the following principles. If containing 10 percent or 
less, by dry weight, of sugar derived from sugar cane or beets, it will be classified in sub- 
heading 2106.90.9997, HTSUS. If containing over 10 percent, by dry weight, of sugar de- 
rived from sugar cane or sugar beets, it will be subject to the tariff rate quota for articles 
containing over 10 percent by dry weight of sugars derived from sugar cane or sugar beets, 
in subheadings 2106.90.9500 and 2106.90.9700, HTS. If classified in 2106.90.9700, HTS, 
the additional safeguard duties of subheading 9904.17.49 to 9904.17.56, HTS, will apply. 


Holding: 


Depending upon exact composition, Fructooligosaccharide mixtures FOS and FOS-P 
are classified either in subheading 2106.90, HTSUS, the provision for “[F]ood prepara- 
tions not elsewhere specified or included: [O]ther,” or in subheading 2940.00.60, HTSUS, 
the provision for “[S]ugars, chemically pure, other than sucrose, lactose, maltose, glucose 
and fructose; sugar ethers, sugar acetals and sugar esters, and their salts, other than prod- 
ucts of heading 2937, 2938, or 2939: [S]ugar ethers, sugar acetals and sugar esters, and 
their salts, other than products of heading 2937, 2938, or 2939: [O]ther.” 
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Not enough information is supplied in the ruling to determine classification at the 10 
digit level. If needed, a new ruling may be requested from the National Commodity Spe- 
cialist Division, U.S. Customs Service, One Penn Plaza, 10** Floor, New York, N.Y. 10119. 
Effect on Other Rulings: 

NY 854467 is revoked. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF BRIDAL HEADPIECE MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification and revocation of eighteen ruling let- 
ters and revocation of treatment relating to the tariff classification of 
bridal headpieces. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying and revoking eighteen ruling letters re- 
lating to the tariff classification of bridal headpiece merchandise under 
the Harmonized Tariff Schedule of the United States (HTSUS). Similar- 
ly, Customs is revoking any treatment previously accorded by Customs 
to substantially identical merchandise. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after October 21, 
2002. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Textile 
Branch (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
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ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. §1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Previously, Customs has issued at least 18 rulings classifying bridal 
headpieces in at least 10 different subheadings throughout the tariff. 
There appears to be no clear, consistent method for the classification of 
these articles. At the urging of the National Commodity Specialist Divi- 
sion, Customs recently reexamined the rulings on bridal headpieces and 
determined that a more reasoned and simplified approach to the classifi- 
cation of these articles exists as set forth in the attached rulings HQ 
963885, HQ 963889 and HQ 963902 (Attachments A, B and C, respec- 
tively). 

Pursuant to Customs obligations, a notice of proposed modification 
and/or revocation of the eighteen ruling letters was published in the 
CUSTOMS BULLETIN of June 19, 2002, Volume 36, Number 25. No com- 
ments were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs is modifying 
and/or revoking eighteen ruling letters relating to the classification of 
bridal headpiece merchandise. Although in this notice Customs is spe- 
cifically referring to the eighteen New York Ruling Letters listed in the 
table below, this notice covers any rulings on such merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases for rulings in addi- 
tion to the ones identified. No further rulings have been found. Any 
party who has received an interpretive ruling or decision (i.e., a ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the issues subject to this notice, should have advised Customs 
during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal merchandise. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should have advised Customs during the notice period. An importer’s 
failure to advise Customs of the substantially identical transactions or 
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of a specific ruling not identified in this notice, may raise the rebuttable 
presumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 


of the final decision on this notice. 
Dated: August 5, 2002. 


[Attachments] 


Issue 
Date 


7/3/97 
7/3/97 
7/3/97 


Ruling 
Number 


NY B86926 
NY B86924 
NY B87108 
NY B86777 7/8/97 
NY B88340 8/27/97 


NY B88339 
NY B88327 


8/27/97 
8/27/97 


NY B88333 
NY B88330 
NY B88332 


8/27/97 
9/8/97 
9/8/97 
NY B88334 9/8/97 


NY B88335 9/8/97 


NY B88336 9/8/97 


NY B88337 9/8/97 
NY B88341 9/8/97 


NY B88338 9/9/97 


NY E86508 9/2/99 


NY A86037 4/15/96 


Type of 
Customs Action 


Revocation 
Revocation 
Modification 


Modification 


Modification 


Modification 
Modification 


Modification 
Revocation 
Modification 


Modification 


Modification 


Modification 


Modification 


Modification 


Modification 


Modification 


Revocation 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


Style # of 
Merchandise 


CB 632 

AB-609 

TR-615 (item 2) and 
CR-625 


AB-707RP/IV (item 3) 
and VB-652 (item 4) 


CR-777 and CR-702 
(items 1 & 2) 

CR-770 (item 5) 

BA-757(item 3) and 
HC-631 (item 5) 

AB-766 

HW-817 

AB-752, AB-762, 
FH-794 and CR-751 

VB-816, VB-834, 
VB-807 and CA-803 

CR-633, WR-758, 
VB-764 


SP-763 


TR-820, HC-811 and 
CR-836 

TR-714, BA-618, 
AB-701, CR-729 

AB-822, AB-813, 
CR-801, TR-832 

FH-847, BP-821, 
CR-828, FH-846 
and HC-830 

B-8851MBE-IV 


AK-7022ASO and 


Correct HTSUSA 
Classification 


9615.19.6000 
9615.19.6000 
9615.19.6000 


9615.19.6000 
9615.19.6000 


9615.19.6000 
9615.19.6000 


9615.19.6000 
9615.19.6000 
9615.19.6000 


9615.19.6000 


9615.19.6000 (not 
including SP 
763); 


9615.19.2000 

9615.19.4000 (de- 
pending on val- 
ue of comb) 


9615.19.6000 
9615.19.6000 
9615.19.6000 
9615.19.6000 
9615.19.2000, 
9615.19.4000 
(depending on 


value of comb) 
9615.19.6000 


K-8911PK/WH 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington, DC, August 5, 2002. 


CLA~2 RR:CR:TE 963885 TF 
Category: Classification 
Tariff No. 9615.19.2000, 
9615.19.4000, and 9615.19.6000 
MS. QUNCIE AKINS, 
CIRCLE INTERNATIONAL, INC 
4711 LeBourget Drive 
St. Louis, MO 63134 


Re: Classification of bridal headpieces; Combs, hair-slides and the like; Heading 9615, 
HTSUSA. 


DEAR MS. AKINs: 

Pursuant to your classification requests, Customs has previously issued sixteen New 
York Ruling Letters (“NY”) to your company regarding the tariff classification of various 
bridal hair ornaments and headpieces. These products were originally classified within 
the following subheadings of the Harmonized Tariff Schedule of the United States Anno- 
tated (“HTSUSA”): 


3926.20.9050, which provides for: “Other articles of plastics and articles of other ma- 
terials of headings 3901 to 3914: Articles of apparel and clothing accessories (includ- 
ing gloves, mittens and mitts): Other: Other: Other. 


3926.90.3500, which provides for: “Other articles of plastics and articles of other ma- 
terials of headings 3901 to 3914: Other: Beads, bugles and spangles, not strung (ex- 
cept temporarily) and not set; articles thereof, not elsewhere specified or included: 
Other.” 


6117.80.9540, which provides for: “Other made up clothing accessories, knitted or 


crocheted; knitted or crocheted parts of garments or of clothing accessories: Other 
Accessories: Other * * * Other.” 


6702.10.2000, which provides for: “Artificial flowers, foliage and fruit and parts there- 
of; articles made of artificial flowers, foliage or fruit: Of plastics: Assembled by bind- 
ing with flexible materials such as wire, paper, textile materials, or foil or by gluing or 
by similar methods.” 

6702.90.3500, which provides for: “Artificial flowers, foliage and fruits and parts 
thereof: articles made of artificial flowers, foliage or fruit: Of other materials: Other: 
Of man-made fibers.” 

6217.10.9530, which provides for: “Other made up clothing accessories; parts of gar- 
ments or of clothing accessories, other than those of heading 6212: Accessories: Oth- 
er, Other: Of man-made fibers.” 

9615.11.1000, which provides for: “Combs, hair-slides and the like; hairpins, curling 
pins, curling grips, hair-curlers and the like, other than those of heading 8516, and 
parts thereof: combs, hair-slides and the like: of hard rubber or plastics: combs: val- 
ued not over $4.50 per gross.” 

9615.11.3000, which provides for: “Combs, hair-slides and the like; hairpins, curling 
pins, curling grips, hair-curlers and the like, other than those of heading 8516, and 
parts thereof: combs, hair-slides and the like: of hard rubber or plastics: combs: val- 
ued over $4.50 per gross: other.” 


9615.19.6000, which provides for: “Combs, hair-slides and the like; hairpins, curling 
pins, curling grips, hair-curlers and the like, other than those of heading 8516, and 
parts thereof: Combs, hair-slides and the like: Other: Other” 

Upon review, Customs has determined that these articles were erroneously classified. 

The correct classification for the articles should be under the following subheadings: 

9615.19.6000, HTSUSA, which provides for “Combs, hair-slides and the like; hair- 
pins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
8516, and parts thereof: Combs, hair-slides and the like: Other: Other.” 
9615.19.2000, HTSUSA, which provides for “Combs, hair-slides and the like; hair- 
pins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
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8516, and parts thereof: Combs, hair-slides and the like: Other: Combs that are val- 
ued not over $4.50 per gross.” 

9615.19.4000, HTSUSA, which provides for “Combs, hair-slides and the like; hair- 
pins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
8516, and parts thereof: Combs, hair-slides and the like: Other: Combs valued over 
$4.50 per gross.” 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation and/or modification of the eighteen rulings was published on 
June 19, 2002, in the CUSTOMS BULLETIN, Volume 36, Number 25. No comments were re- 
ceived in response to the notice. 

Four rulings are hereby revoked and thirteen rulings are modified for the reasons set 
forth below. 


Facts: 

Forty-one samples were submitted to Customs for review in the sixteen rulings under 
review. 

Sample 1 (style CB 632) isa textile covered headpiece. The headpiece is circular in shape 
and is decorated with a large textile bow, plastic pearls, sequins and lace. Two small plastic 
combs are attached to the sides of the headpiece for securing the item to the hair. After the 
headpiece is imported into the United States, a veil will be attached to it, forming a com- 
plete bridal veil. The sample was originally the subject of NY B86926, dated July 3, 1997. 

Sample 2 (style AB—609) is a man-made fiber textile covered headpiece. The headpiece, 
which is semi-rigid and semicircular in shape, is decorated with plastic pearls and textile 
flowers and leaves. After the headpiece is imported into the United States, a veil will be 
attached to it, forming a complete bridal veil. The sample was originally the subject of NY 
B86924, dated July 3, 1997. 

Sample 3 (style TR-615 (item 2)) isacircular-shaped headpiece. The front portion of the 
headpiece is decorated with plastic pearls and beads strung and shaped in arcs, giving the 
appearance of acrown or tiara. The back portion is decorated with textile flowers and plas- 
tic pearls and beads strung on nylon threads. A small comb is attached to the underside of 
the headpiece for securing the item to the hair. Sample 4 (style CR-625) is a circular- 
shaped headpiece. The front portion of the headpiece is decorated with rows of beaded 
lace, intertwined with plastic pearls and beads strung and shaped in arcs, giving the ap- 
pearance of acrown or tiara. The back portion is decorated with textile flowers along with 
plastic pearls and beads strung on nylon threads. A small comb is attached to the under- 
side of the headpiece for securing the item to the hair. Both samples 3 and 4 were originally 
subjects of NY B87108, dated July 3, 1997. 

Sample 5 (style AB~707RP/IV (item 3)), is a semicircular-shaped headpiece. It is deco- 
rated with man-made fiber textile flowers and leaves, and plastic pearls strung on nylon 
threads. A small comb is attached to the underside of the headpiece for securing the item 
to the hair. Sample 6 (style VB-652 (item 4)) is a circular-shaped headpiece. It is decorated 
with two large textile flowers, textile leaves covered with plastic pearls, plastic pearls 
strung on nylon threads, and plastic pearls strung around the frame. The frame is semi- 
rigid in construction. Both samples 5 and 6 were originally subjects of NY B86777, dated 
July 8, 1997. 

Sample 7 (style CR-777, item 1) is acircular-shaped headpiece. The front portion of the 
headpiece is decorated with plastic pearls and plastic beads sewn onto textile fabric flow- 
ers. Asmall comb is attached to the underside of the headpiece for securing the item to the 
hair. Sample 8 (style CR-702 (item 2)), isa circular-shaped headpiece. The front portion of 
the headpiece is covered with textile fabric which is decorated with plastic pearls strung 
and shaped in patterns of flowers, covering the entire surface. Asmall comb is attached to 
the underside of the headpiece for securing the item to the hair. Both samples 7 and 8 were 
originally subjects of NY B88340, dated August 27, 1997. 

Sample 9 (style CR-770) is a circular-shaped headpiece. The front portion is decorated 
with white textile components and small plastic pearls. The narrower back portion of the 
headpiece is covered with small plastic pearls strung on nylon thread, woven with strips of 
textile fabric. A small comb is attached to the underside of the headpiece for securing the 
item to the hair. Sample 9 was originally the subject of NY B88339, dated August 27, 1997. 

Sample 10 (style BA-757) is an arc-shaped headpiece. It is decorated with white textile 
flowers and leaves, sequins and small plastic pearls strung on nylon thread. A small comb 
is attached to the underside of the headpiece for securing the item to the hair. Sample 11 
(style HC-631 (item 5)), is a circular-shaped headpiece. It is decorated with plastic pearls 
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strung and shaped like flowers and white textile flowers and leaves. Two small combs are 
attached to the underside of the front of the headpiece for securing the item to the hair. 
Both samples 10 and 11 were originally subjects of NY B88327, dated August 27, 1997. 

Sample 12 (style AB—766) is a semicircular-shaped headpiece. It is decorated with ivory 
colored textile components and plastic pearls strung and shaped in arcs. Sample 12 was 
originally the subject of NY B88333, dated August 27, 1997. 

Sample 13 (style HW-817) is stated to be a man-made fabric covered head piece which 
after arriving in the United States will be combined with a veil to make a wedding veil. The 
item is a circular double wire frame approximately 7/8 inch wide with a diameter of 
approximately 6 inches with an outer surface of netting. Elastic loops are placed inside 
this wire frame where a small comb will be placed to affix the headpiece to the hair of the 
wearer. On to this outer netting surface is affixed a band of woven textile decorations of 
man-made fiber that resemble bows and lace circles. Sample 13 was originally the subject 
of NY B88330, dated September 8, 1997. 

Samples 14, 15, 16 and 17 (styles AB-752, AB-762, FH-794 and CR-751) are circular 
headpieces worn as a wreath on top of the head. They are constructed of primarily textile 
components with plastic beads. These samples were originally the subjects of NY B88332, 
dated September 8, 1997. 

Samples 18 and 19 (styles VB-816 and VB-834) are circular headpieces worn on top of 
the head like a wreath and are constructed of man-made woven textile components that 
resemble flowers. Sample 20 (style VB-807) isa circular headpiece worn on top of the head 
made up of beaded components that resemble flowers. Sample 21, style CA-803, is a semi- 
circular headpiece that is made up of three 3/8 inch narrow textile bands decorated with 
textile in a figure eight pattern and mounted on top of a 2 inch high frame with a textile 
crisscross pattern. Atop this frame is a grouping of textile components that resemble arti- 
ficial flowers. These samples were originally the subjects of NY B88334, dated September 
8, 1997. 

Sample 22, style (CR-633) isa circular headpiece of decorative plastic beads and sequins 
and plastic which is shaped into flowers. Samples 23 and 24 (style WR-758 and VB-764) 
are circular headpieces worn on top of the head like a wreath and are constructed of man- 
made woven textile components that resemble flowers. Sample 25 (style SP-763) is fash- 
ioned like a sprig decorated with flower-like textile adornments and leaves made up of 
beads and sequins on astiffened textile backing. Acomb is attached at the rear. While a veil 
can be attached to this item, it is principally used as a hair ornament and to hold the hair in 
place. Samples 22, 23, 24 and 25 were originally the subjects of NY B88335, dated Septem- 
ber 8, 1997. 

Sample 26 (style TR-820) is a circular headpiece made up of decorative plastic pearls, 
beads and glass rhinestones that form the crown of the article. Sample 27 (style HC-811) 
is a circular headpiece worn on top of the head like a wreath and is constructed of a front 
crown of man-made woven textile components that resemble flowers. The back part of the 
headpiece is covered with intertwining glass beads and plastic pearls. Sample 28 (style 
CR-836) is a circular headpiece made up of textile covered concentric wire loops that form 
the crown of the article. There are three textile ornaments that resemble small flowers at 
the bottom of the crown. Samples 26, 27 and 28 were originally the subjects of NY B88336, 
dated September 8, 1997. 

Sample 29 (style TR-714) is a circular headpiece made up of decorative plastic beads in 
the shape of intertwined strands of pearls. Sample 30 (style BA-618) and sample 31 (style 
AB-701) are semi-circular headpieces worn on top of the head like a wreath and are 
constructed of man-made woven textile components that resemble flowers. Sample 32 
(style CR-729) is a semi-circular headpiece made up of three layered overlapping woven 
man-made textile pointed ovals with a row of plastic pearls at the bottom and other plastic 
pearls dispersed throughout the item. Sample 29, 30, 31 and 32 were originally the sub- 
jects of NY B88337, dated September 8, 1997. 

Sample 33 (style AB-822) is circular and sample 34 (AB-813) is a semi-circle and both 
are headpieces that are worn asa wreath on top of the head. They are constructed of textile 
components that resemble flowers and with plastic beads. Samples 35 and 36 (styles 
CR-801 and TR-832 respectively) are circular headpieces worn on top of the head like a 
wreath and are constructed of decorative elements that are made up of plastic pearls. In 
style CR-801, the plastic pearls are affixed to a textile base while in style TR-832 the plas- 
tic pearls are not. Samples 33, 34, 35 and 36 were originally the subjects of NY B88341, 
dated September 8, 1997. 
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Sample 37 (style FH-847) is a circular headpiece of wire loops which has been covered 
with woven textile of man-made fiber. The front of the headpiece features a design of half 
circles with a circle of plastic pearls at the bottom with five small clusters of plastic beads. 
Sample 38 (style BP-821) is a semi-circular wreath and Sample 39 (CR-828) is a circular 
wreath. Both are worn on top of the head and are constructed of fabric covered wire frames 
which feature textile components that resemble flowers. Sample 40 (style FH-846) is a 
sprig or cluster of textile components that resemble flowers. Although this item can ac- 
commodate a veil by means of Velcro® attachments, we believe that its principal use is that 
ofa hair ornament. Sample 41 (style HC-830) isa hair ornament consisting of textile com- 
ponents that resemble flowers. Samples 37, 38, 39, 40 and 41 were originally the subjects 
of NY B88338, dated September 9, 1997. 


Issue: 


What is the proper classification of the bridal headpieces under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 
provides that classification shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Customs has issued at least 18 rulings classifying bridal headpieces in at least 10 differ- 
ent subheadings throughout the tariff. There appears to be no clear, consistent method for 
the classification of these articles. At the urging of the National Commodity Specialist Di- 
vision, Customs recently reexamined the rulings on bridal headpieces and determined 
that a more reasoned and simplified approach to the classification of these articles exists 
as set forth below. In HQ 963482, dated December 28, 2001, Customs reexamined the clas- 
sification of bridal headpieces and crafted a more reasoned and simplified approach to the 
classification of these articles. This ruling letter follows the analysis of HQ 963482 as set 
forth below. 

Heading 9615, HTSUSA, provides for, among other things, combs, hair-slides and the 
like. The Explanatory Notes to heading 9615, HTSUSA, state that the heading covers, in- 
ter alia: 

(1) Toilet combs of all kinds, including combs for animals. 

(2) Dress combs of all kinds, whether for personal adornment or for keeping the 
hair in place. 

(3) Hair-slides and the like for holding the hair in place or for ornamental purpo- 
ses. These articles are usually made of plastics, ivory, bone, horn, tortoise-shell, metal, 
etc. 


* * * * * * * 


The instant samples are similar to dress combs and hair-slides in that they are worn 
primarily for personal adornment and for ornamental purposes. The EN also states that 
textile headbands of Section XI are excluded from heading 9615, HTSUSA. However, in 
Treasury Decision (T.D.) 96-24, dated February 16, 1996, Customs stated that the EN 
only excludes headbands made entirely of textile materials.! The heading text to be inter- 
preted is “combs, hair-slides and the like.” Those articles similar to, or of the same class or 
kind as, combs and hair-slides are clearly within the scope of the heading. As noted above, 
the supporting EN states that dress combs and hair-slides may have the dual nature of 
holding the hair in place and adorning the hair. Bridal headpieces fit this dual nature and 
therefore are classifiable within heading 9615, HTSUSA, as similar to combs and hair- 
slides. See also HQ 087667, dated November 13, 1990. 

Further support for the classification of bridal headpieces in heading 9615, HTSUSA, is 
found in the EN to heading 7113, HTSUSA. Heading 7113, HTSUSA, covers articles of 


1 TD. 96-24 also addressed the classification of headbands, ponytail holders and similar articles of mixed construc- 
tion. However, Customs finds that bridal headpieces are distinguishable from the types of hair holders covered by the 
decision. Thus, bridal headpieces are beyond the scope of T.D. 96-24. 
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jewellery of precious metal or metal clad with precious metal. The EN to heading 7113, 
HTSUSA, states that the heading covers, among other things, articles of jewellery wholly 
or partly of precious metal or metal clad with precious metal that are: 


(1) Small objects of personal adornment (gem-set or not) such as rings, brace- 
lets, necklaces, brooches, ear-rings, neck chains, watch-chains and other ornamental 
chains; fobs, pendants, tie pins and clips, cuff-links, dress-studs, buttons, etc.; 
religious or other crosses; medals and insignia; hat ornaments (pins, buckles, rings, 
etc.); ornaments for handbags; buckles and slides for belts, shoes, etc.; hair-slides, 
tiaras, dress combs and similar hair ornaments. (second emphasis added). 


Customs believes that the bridal headpieces are similar in nature to tiaras, as well as hair- 
slides, tiaras and dress combs. Thus, the fact that tiaras and similar hair ornaments are 
classified with hair-slides and dress combs when made of precious metal, supports the con- 
clusion that bridal headpieces should be classified with hair-slides and dress combs, in 
heading 9615, HTSUSA, when made of materials other than precious metal. 

Furthermore, Customs has consistently classified a variety of hair ornaments, such as 
barrettes, hair clips and hair clippees, under heading 9615, HTSUSA. See HQ 733603, 
dated October 15, 1991; HQ 556608, dated June 24, 1992; HQ 950700, dated August 25, 
1993; HQ 950614, dated November 21, 1991; HQ 951234, dated March 11, 1992; HQ 
956774, dated November 17, 1994; HQ 559737, dated June 27, 1997; HQ 959187, dated 
December 9, 1997; HQ 960976, dated June 24, 1998; and HQ 962134, dated October 6, 
1998. Accordingly, we find that the bridal headpieces are classifiable pursuant to GRI 1 
under heading 9615, HTSUSA. 

Next, by application of GRI 6, we must determine classification at the subheading level. 
Subheadings 9615.11 and 9615.19, HTSUSA, specifically provide for combs, hair-slides 
and the like. Classification at this six-digit subheading level is divided into two categories: 


1) combs, hair-slides and the like of hard rubber or plastics; and 
2) combs, hair-slides and the like of other materials. 


Since the bridal headpieces are composite goods of plastic, textile and wire components, 
classification is governed by GRI 3(b) which states that composite goods are classified as if 
they consisted of the component or material which gives them their essential character. 

Thus, the first step in the analysis is to determine what material or component imparts 
the essential character to the bridal headpieces. In this particular case, given the highly 
ornamental nature of the articles, we focus on the exterior decorations rather than the 
bases. In HQ 963482, Customs found that the articles’ textile components provided the 
outstanding visual impact as they covered a majority of the surface area on each of the 
bridal headpieces. Customs also determined that although plastic pearls and rhinestones 
were present, they were not in sufficient quantity to stand out as the predominant materi- 
al or component. Consequently, in HQ 963482, Customs found that the bridal headpieces 
are classifiable under subheading 9615.19, HTSUSA, as combs, hair-slides or the like of 
materials other than hard rubber or plastic. 

At the eight-digit level, Customs determined in HQ 963482 whether the bridal head- 
pieces were combs or other articles. In HQ 963482, a “comb” was defined as “a thin, 
toothed strip for smoothing, arranging or fastening the hair.” WEBSTER’S II NEW RIVERSIDE 
UNIVERSITY DICTIONARY 284 (1984). We have ten samples which have at least one comb for 
attaching the headpiece to the head. Customs believes that they are different types of hair 
ornaments. These ten bridal headpieces (which are substantially similar to the merchan- 
dise of HQ 963482) are distinguishable from dress combs in terms of shape and size. The 
large circular and semi-circular decorative portions of the headpieces weigh in favor of 
finding that the headpieces are hair ornaments other than dress combs. Accordingly, we 
find that these are bridal headpieces and are classifiable as other articles under subhead- 
ing 9615.19.6000, HTSUSA. 

The remaining thirty-one samples which do not contain acomb (nor are combs) are also 
substantially similar to the merchandise of HQ 963482. Therefore, they are also classifi- 
able as other articles under subheading 9615.19.6000, HTSUSA. 

Please find attached the above-cited ruling letter for your reference. 


Holding: 
The following four rulings are hereby revoked: 


NY B86926, dated July 3, 1997 
NY B86924, dated July 3, 1997 
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NY B88330, dated September 8, 1997 
NY A86037, dated April 15, 1996 


The following rulings are hereby modified: 


NY B87108, dated July 3, 1997 

NY B86777, dated July 8, 1997 

NY B88340, dated August 27, 1997 
NY B88339, dated August 27, 1997 
NY B88327, dated August 27, 1997 
NY B88333, dated August 27, 1997 
NY B88332, dated September 8, 1997 
NY B88334, dated September 8, 1997 
NY B88335, dated September 8, 1997 
NY B88336, dated September 8, 1997 
NY B88337, dated September 8, 1997 
NY B88341, dated September 8, 1997 
NY B88338, dated September 9, 1997 

All of the forty-one samples are classifiable in subheading 9615.19.6000, HTSUSA, 
which provides for “Combs, hair-slides and the like; hairpins, curling pins, curling grips, 
hair-curlers and the like, other than those of heading 8516, and parts thereof: Combs, 
hair-slides and the like: Other: Other.” The general column one duty rateis eleven percent 
ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), you should contact your local Customs office prior to importation of 
this merchandise to determine the current status of any import restraints or require- 
ments. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Washington, DC, August 5, 2002. 


CLA-2 RR:CR:TE 963889 TF 
Category: Classification 
Tariff No. 9615.19.6000 
MR. TERRANCE S. LISOSKI, 


TERRANCE INTERNATIONAL SERVICES 
Cargo Bidg. 80 Rm. 220 

JFK International Airport 
Jamaica, NY 11430 


Re: Classification of bridal headpieces; Combs, hair-slides and the like; Heading 9615, 
HTSUSA. 


DEAR Mk. LISOSKI: 

Pursuant to your classification request, Customs has previously issued NY A86037, 
dated April 15, 1996 to you regarding the tariff classification of bridal headpieces. These 
products were originally classified in subheadings 3926.20.9050, HTSUSA, which pro- 
vides for “other articles of plastics and articles of other materials of headings 3901 to 3914: 
Articles of apparel and clothing accessories (including gloves): Other: Other” and sub- 
heading 6702.90.3590, HTSUSA, which provides for “artificial flowers, foliage and fruit 
and parts thereof; articles made of artificial flowers, foliage or fruit: Of other materials: 
Other: Of man-made fibers.” 
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Upon review, Customs has determined that this merchandise was erroneously classi- 
fied. The correct classification should be within subheading 9615.19.6000, HTSUSA, 
which provides for “Combs, hair-slides and the like; hairpins, curling pins, curling grips, 
hair-curlers and the like, other than those of heading 8516, and parts thereof: Combs, 
hair-slides and the like: Other: Other.” 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY A86037, dated April 15, 1996 was published on June 19, 
2002, in the CUSTOMS BULLETIN, Volume 36, Number 25. No comments were received in 
response to the notice. 

NY A86037 is hereby revoked for the reasons set forth below. 


Facts: 


Style AK-7022ASO is a headpiece with a textile leaf design covered with plastic pearls 
and sequins. Style K-8911PK/WH isa headpiece consisting of textile flowers in the design 
of rosebuds and leaves with imitation pearls. Both headpieces have a textile covered wire 
which enables the headpiece to fit comfortably on the head. Both samples were originally 
the subject of NY A86037, dated August 15, 1996. 


Issue: 


What is the proper classification of the bridal headpieces (styles AK—-7022ASO and 
K-8911PK/WH) under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA)? 


Law and Analysis: 


The classification of substantially similar merchandise is addressed in HQ 963482, 
dated December 28, 2001 and HQ 963885. In HQ 963482, it was determined that bridal 
headpieces were properly classifiable in subheading 9615.19, HTSUSA, which provides 
for “Combs, hair-slides and the like; hairpins, curling pins, curling grips, hair-curlers and 
the like, other than those of heading 8516, and parts thereof: Combs, hair-slides and the 
like.” 

As the subject merchandise is substantially similar to the merchandise addressed in the 
aforementioned rulings, styles AK-7022ASO and K-8911PK/WH should be classified ac- 


cordingly in subheading 9615.19.6000, HTSUSA, dutiable at 11 percent ad valorem. A 
copy of HQ 963482 is attached for your reference. 


Holding: 


NY A86037, dated April 15, 1996 is hereby revoked. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

The bridal headpieces (styles AK-7022ASO and K-8911PK/WH) are classifiable under 
subheading 9615.19.6000, HTSUSA, which provides for “Combs, hair-slides and the like; 
hairpins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
8516, and parts thereof: Combs, hair-slides and the like: Other: Other.” The general col- 
umn one duty rate is eleven percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 5, 2002. 


CLA-2 RR:CR:TE 963902 TF 
Category: Classification 


Tariff No. 9615.19.2000 and 9615.19.4000 
Ms. REGINA H. HWANG, 


APEX TK CORPORATION 
4095 Schaefer Avenue 
Chino, CA 91710 


Re: Classification of bridal headpieces; Combs, hair-slides and the like; Heading 9615, 
HTSUSA. 


DEAR Ms. HWANG: 

Pursuant to your classification request, Customs has previously issued NY £86508, 
dated September 2, 1999 to you on behalf ofan unidentified client regarding the tariff clas- 
sification of bridal hair ornaments. These products were originally classified within sub- 
heading 9615.11.1000, HTSUSA, which provides for: “combs, hair-slides and the like; 
hairpins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
8516, and parts thereof: combs, hair-slides and the like: of hard rubber or plastics: combs: 
valued not over $4.50 per gross.” 

Upon review, Customs has determined that one item of this merchandise was errone- 
ously classified. The correct classification should be within one of the following subhead- 
ings: 


9615.19.2000, HTSUSA, which provides for “Combs, hair-slides and the like; hair- 
pins, curling pins, curling grips, hair-curlers and the like, other than those of heading 
8516, and parts thereof: Combs, hair-slides and the like: Other: Combs that are val- 
ued not over $4.50 per gross.” 

9615.19.4000, HTSUSA, which provides for “Combs, hair-slides and the like; hair- 
pins, curling pins, curling grips, hair-curlers and the like, other than those of heading 


8516, and parts thereof: Combs, hair-slides and the like: Other: Combs valued over 
$4.50 per gross.” 


Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY E86508 was published on June 19, 2002, in the CUSTOMS 
BULLETIN, Volume 36, Number 25. No comments were received in response to the notice. 

NY E86508 is hereby modified for the reasons set forth below. 


Facts: 


Style B~8851MBE-IV is a bridal hair ornament composed of sprigs of white artificial 
flowers, imitation pearls, and plastic beads affixed to a plastic comb. The merchandise was 
originally the subject of NY E86508, dated September 2, 1999. 


Issue: 


What is the proper classification of the bridal headpiece (B-8851MBE-IV) under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


The classification of substantially similar merchandise is addressed in HQ 963482, 
dated December 28, 2001 and HQ 963885. In HQ 963482, it was determined that bridal 
headpieces were properly classifiable in subheading 9615.19, HTSUSA, which provides 
for “Combs, hair-slides and the like; hairpins, curling pins, curling grips, hair-curlers and 
the like, other than those of heading 8516, and parts thereof: Combs, hair-slides and the 
like.” 

However, unlike the articles in HQ 963482, which were circular headpieces, the instant 
merchandise is a decorative hair ornament with a comb. Hair combs are provided in sub- 
heading 9615.19.2000 and 9615.19.4000, HTSUSA. Combs that are valued less than $4.50 
per gross are classified in subheading 9615.19.2000, HTSUSA, dutiable at 9.7 cent/gross 
+1.3%. Combs valued greater than $4.50 per gross are classified in subheading 
9615.19.4000, HTSUSA, dutiable at 28.8 cent/gross + 4.6%. 
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Attached you will find the above-cited HQ 963482 for your reference. As the subject 
merchandise is substantially similar to the merchandise addressed in the aforementioned 
rulings, the subject merchandise should be classified accordingly in subheading 9615.19, 
HTSUSA. 


Holding: 

NY E86508, dated September 2, 1999 is hereby modified. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

The bridal headpiece (style B-8851MBE-IV) is classifiable under subheading 
9615.19.2000 or 9615.19.4000, HTSUSA. As we do not have information related to the val- 
ue of the comb, we are providing you with both subheadings which may be applicable for 
classification of the hair comb. Subheading 9615.19.2000, HTSUSA, provides for “Combs, 
hair-slides and the like; hairpins, curling pins, curling grips, hair-curlers and the like, oth- 
er than those of heading 8516, and parts thereof: Combs, hair-slides and the like: Other: 
Combs: Valued not over $4.50 per gross.” The general column one duty rate is 9.7 cent/ 
gross + 1.3% ad valorem. Subheading 9615.19.4000, HTSUSA, provides for “Combs, hair- 
slides and the like; hairpins, curling pins, curling grips, hair-curlers and the like, other 
than those of heading 8516, and parts thereof: Combs, hair-slides and the like: Other: 
Combs: Valued over $4.50 per gross.” The general column one duty rate is at 28.8 cent/ 
gross + 4.6% ad valorem. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 4 and 113 
RIN 1515-AD11 


PRESENTATION OF VESSEL CARGO DECLARATION TO 
CUSTOMS BEFORE CARGO IS LADEN ABOARD VESSEL AT 
FOREIGN PORT FOR TRANSPORT TO THE UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to require the advance and accurate presentation of manifest in- 
formation prior to lading at the foreign port and to encourage the 
electronic presentation of such information in advance. The document 
also proposes to allow a non-vessel operating common carrier (NVOCC) 
having an International Carrier Bond to electronically present this car- 
go manifest information to Customs. This information is required in ad- 
vance and is urgently needed in order to enable Customs to evaluate the 
risk of smuggling before goods are loaded on vessels for importation into 
the United States, including the risk of smuggling of weapons of mass 
destruction through the use of oceangoing cargo containers, while, at 
the same time, enabling Customs to facilitate the prompt release of le- 
gitimate cargo following its arrival in the United States. Failure to pro- 
vide the required information in the time period prescribed may result 
in the assessment of civil monetary penalties or claims for liquidated 
damages. 


DATES: Comments must be received on or before September 9, 2002. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue NW,, Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW., Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: 

For legal matters: Larry L. Burton, Office of Regulations and Rulings, 
(202-572-8724). 

For operational matters: Kimberly Nott, Office of Field Operations, 
(202-927-0042). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs laws impose certain requirements upon vessels that will 
arrive in the United States to discharge their cargo. In particular, ves- 
sels destined for the United States must comply with 19 U.S.C. 1431, 
which requires that every vessel bound for the United States and re- 
quired to make entry under 19 U.S.C. 1434 have a manifest that meets 
the requirements that are prescribed by regulation. To this end, under 
19 U.S.C. 1431(d), Customs may by regulation specify the form for, and 
the information and data that must be contained in, the vessel manifest, 
as well as the manner of production for, and the delivery or electronic 
transmittal of, the vessel manifest. 

Currently, § 4.7, Customs Regulations (19 CFR 4.7), requires: that 
the master of every vessel arriving in the United States and required to 
make entry have on board the vessel a manifest in accordance with 19 
U.S.C. 1431 and § 4.7; and that an original and one copy of the manifest 
must be ready for production upon demand and must be delivered to the 
first Customs officer who demands the manifest. Sections 4.7(a) and 
4.7a, Customs Regulations (19 CFR 4.7a), set forth the documentary 
and informational requirements that constitute the vessel manifest. 

Pursuant to § 4.7(a), the cargo declaration (Customs Form 1302 or its 
electronic equivalent) is one of the documents that comprises a vessel 
manifest. The cargo declaration, or cargo manifest, must list all the in- 
ward foreign cargo on board the vessel regardless of the intended U.S. 
port of discharge of the cargo (§ 4.7a(c)(1)). 

Furthermore, 19 U.S.C. 1448 provides, in pertinent part, that no mer- 
chandise may be unladen from a vessel which is required to make entry 
under section 1434 until Customs has issued a permit for the unlading. 
In addition, under section 1448, Customs possesses a reasonable mea- 
sure of regulatory discretion as to whether, and under what circum- 
stances and conditions, to issue a permit to unlade incoming cargo from 
a vessel arriving in the United States. Section 4.30, Customs Regula- 
tions (19 CFR 4.30), lists the requirements and conditions under which 
Customs may issue a permit to unlade foreign merchandise from a ves- 
sel arriving in the United States. 

Finally, 19 U.S.C. 1436(a)(1) and (a)(4) provide that it is unlawful to 
fail to comply with sections 1431, 1433 or 1434 or any regulation pre- 
scribed under any of those statutory authorities. Further, 19 U.S.C. 
1436(a)(2) states that it is unlawful to present or transmit, electronical- 
ly or otherwise, any forged, altered or false document, paper, data or 
manifest to the Customs Service under 19 U.S.C. 1431, 1433(d) or 1434. 
Under section 1436(b), the master of a vessel who commits any such 
violation is liable for a civil penalty of $5,000 for the first violation and 
$10,000 for each subsequent violation and any conveyance used in con- 
nection with any such violation is subject to seizure and forfeiture. 
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PROPOSED RULEMAKING; ADVANCE PRESENTATION OF 
VESSEL CARGO MANIFEST TO CUSTOMS; REQUIRED INFORMATION 


Customs proposes in this document to amend § 4.7 to provide that, 
pursuant to 19 U.S.C. 1431(d), for any vessel subject to entry under 19 
U.S.C. 1434 upon its arrival in the United States, Customs must receive 
the vessel’s cargo manifest (declaration) from the carrier 24 hours be- 
fore the related cargo is laden aboard the vessel at the foreign port. 


NECESSITY FOR ADVANCE PRESENTATION OF 
VESSEL CARGO MANIFEST TO CUSTOMS 

The United States Customs Service recently launched the Container 
Security Initiative (“CSI”), a program that will protect the United 
States and a significant part of the global trading system—container- 
ized shipping—from terrorists and the implements of terrorism, includ- 
ing weapons of mass destruction. With CSI, the United States is 
entering into partnerships with other governments to target and in- 
spect high-risk sea containers in foreign ports, before they are shipped 
to the United States. This will not only deter terrorists from attempting 
to use the global shipping system for their destructive purposes, it will 
also substantially reduce the risk of weapons of mass destruction from 
ever reaching our shores. 

CSI, which provides improved security without slowing the flow of le- 
gitimate trade, is an integral part of the President’s homeland security 
strategy. The initiative also has the full support of the G—-8 and the World 
Customs Organization. 

The Customs Service successfully piloted a version of CSI in Canada 
and already has agreements with the governments of the Netherlands, 
Belgium, and France to implement CSI at the ports of Rotterdam, Ant- 
werp, and Le Havre. U.S. Customs Service inspectors will be stationed at 
those ports shortly. Agreements with other governments are imminent, 
and the Customs Service anticipates continued, rapid growth of CSI 
over the next several weeks and months. 

An essential element of CSI is advance transmission of vessel cargo 
manifest information to Customs. Analysis of the manifest information 
prior to lading will enable overseas Customs personnel to identify high- 
risk containers effectively and efficiently, while ensuring prompt proc- 
essing of lower risk containers. Because of CSI’s rapid growth and 
critical role in homeland security, it is necessary that Customs begin re- 
ceiving the advance manifest information required for CSI implementa- 
tion as soon as possible. 


NON-VESSEL OPERATING COMMON CARRIERS (NVOCCs) 


In the event that a non-vessel operating common carrier (NVOCC) 
delivers cargo to a vessel carrier for lading aboard the vessel at the for- 
eign port, the NVOCC, if licensed by the Federal Maritime Commission 
and in possession of an International Carrier Bond executed pursuant 
to part 113 of the Customs Regulations (19 CFR part 113), containing 
the provisions of § 113.64 (19 CFR 113.64), may electronically transmit 
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the corresponding required cargo manifest information directly to Cus- 
toms through the Automated Manifest System (AMS) 24 or more hours 
before the related cargo is laden aboard the vessel at the foreign port; in 
the alternative, the NVOCC would need to fully disclose and present the 
required manifest information for the related cargo to the vessel carrier 
which would be required to present this information to Customs. For 
purposes of this rulemaking, a non-vessel operating common carrier 
(NVOCC) means a common carrier that does not operate the vessels by 
which the ocean transportation is provided, and is a shipper in its rela- 
tionship with an ocean common carrier. 

This document proposes to amend the conditions of the International 
Carrier Bond (19 CFR 113.64) to add a new provision which would rec- 
ognize the status of an NVOCC as a manifesting party and would obli- 
gate any NVOCC having such a bond and electing to provide cargo 
manifest information to Customs electronically under § 4.7 and 4.7a to 
transmit such information to Customs in an accurate and timely man- 
ner. Breach of these obligations would result in liquidated damages 
against the NVOCC. 


CARGO DECLARATIONS; INFORMATION REQUIRED 


Additionally, Customs proposes in this rulemaking to amend § 4.7a to 
require that the cargo declaration, on Customs Form 1302 or a Customs- 
approved electronic equivalent, separately list all foreign cargo not des- 
tined for the United States that remains on board the vessel (“FROB”) 
as well as any empty containers that are on the vessel. Moreover, in addi- 
tion to the cargo declaration information required for cargo destined for 
the United States in § 4.7a(c)(1)-(c)(3), § 4.7a would be amended in this 
proposed rule to add a new paragraph (c)(4) to provide that the cargo 
declaration, either on Customs Form 1302, or on a separate sheet or 
Customs-approved electronic equivalent, must state: 

(1) The foreign port of departure; 

(2) The carrier (SCAC) code; 

(3) The voyage number; 

(4) The date of scheduled arrival in the first U.S. port in Customs terri- 
tory; 

(5) The numbers and quantities from the carrier’s ocean bills of lad- 
ing, either master or house, as applicable; 

(6) The first port of receipt of the cargo by the inward foreign ocean 
carrier; 

(7) A precise description (or the Harmonized Tariff Schedule (HTS)) 
numbers under which the cargo is classified if that information is re- 
ceived from the shipper) and weight of the cargo or, for a sealed contain- 
er, the shipper’s declared description and weight of the cargo. Generic 
descriptions, specifically such as “FAK” (“freight ofall kinds”), “general 
cargo”, and “STC” (“said to contain”) are not acceptable; 

(8) The shipper’s name and address, or an identification number, 
from all bills of lading; 
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(9) The consignee’s name and address, or the owner’s or owners’ rep- 
resentative’s name and address, or an identification number, from all 
bills of lading; 

(10) Notice that actual boarded quantities are not equal to quantities 
as indicated on the relevant bills of lading (except that a carrier is not 
required to verify boarded quantities of cargo in sealed containers); 

(11) The vessel name, national flag, and vessel number; 

(12) The foreign port where the cargo is laden on board; 

(13) Hazardous material indicator; 

(14) Container number (for containerized shipments); and 

(15) The seal number affixed to the container. 

As explained above in the context of the CSI, these expanded informa- 
tion requirements are necessary to enable Customs to evaluate the risk 
of smuggling before goods are loaded onto vessels for importation into 
the United States, including the risk of smuggling of weapons of mass 
destruction. This information is required in advance for Customs to as- 
sess the risks presented by shipments for smuggling while providing ex- 
pedited treatment of cargo upon arrival. 

The failure by the master to present or transmit accurate manifest 
data in the time period prescribed by regulation and the presentation or 
transmission by the master of any false, forged or altered document, pa- 
per, manifest or data to Customs may result in the assessment of mone- 
tary penalties under the provisions of 19 U.S.C. 1436(b). If an NVOCC 
having an International Carrier Bond elects to transmit such data elec- 
tronically to Customs and fails to do so in the time period prescribed by 
regulation or transmits any false, forged or altered document, paper, 


manifest or data to Customs, the NVOCC may be liable for the payment 
of liquidated damages for breach of the condition of the International 
Carrier Bond. 


ISSUANCE OF PERMIT TO UNLADE CARGO 


If the carrier does not present cargo declaration information to Cus- 
toms prior to the lading of the cargo aboard the vessel at the foreign port, 
Customs may, in addition to assessment of civil monetary penalties, 
delay issuance of a permit to unlade the entire vessel until all required 
information is received. Customs may also decline to issue a permit to 
unlade the specific cargo for which a declaration is not received 24 hours 
before lading in a foreign port. Such a delay in the issuance of a permit to 
unlade or refusal of a permit to unlade would be appropriate because 
Customs cannot determine whether or when to permit the unlading of 
cargo until it has received timely, complete, and accurate declaration in- 
formation and has reviewed the cargo manifest to gauge the potential 
risk associated with the importation of that cargo. 


PRELIMINARY ENTRY 


It is also proposed that § 4.8 be amended to make it clear that the 
granting of preliminary entry by Customs will be conditioned upon the 
electronic submission of the Cargo Declaration (Customs Form (CF) 
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1302), as well as the provision to Customs either electronically or in pa- 
per form of all other forms required by § 4.7. 


COMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments that are timely submitted to Customs. Only a 30-day com- 
ment period is being provided for in this notice because of the urgent 
necessity for Customs to receive advance manifest information to 
strengthen the CSI and to prevent the risk of smuggling of weapons of 
mass destruction. Customs specifically requests comments on the clar- 
ity of this proposed rule and how it may be made easier to understand. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), at the U.S. Customs Service, 799 
gth Street, NW., Washington, D.C. during regular business hours. Ar- 
rangements to inspect submitted comments should be made in advance 
by calling Mr. Joseph Clark at (202) 572-8768. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 
The advance presentation to Customs of vessel manifest information 
for cargo destined for the United States as prescribed under the pro- 
posed amendments is intended to expedite the release of incoming cargo 
while, at the same time, ensuring maritime safety and protecting na- 
tional security. As such, pursuant to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.), it is certified that, if adopted, the 


proposed amendments would not have a significant economic impact on 
a substantial number of small entities. Accordingly, the proposed 
amendments are not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. Nor do they meet the criteria for a “signif- 
icant regulatory action“ as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information in this document is contained in 
§ 4.7a(c)(4). Under § 4.7a(c)(4), the information would be required and 
used to determine the security conditions under which cargo was main- 
tained prior to and following its delivery for lading aboard a vessel for 
shipment to the United States. The likely respondents and/or record- 
keepers are business or other for-profit institutions. 

The collection of information encompassed within this proposed rule 
has been submitted to the Office of Management and Budget (OMB) for 
review in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). An agency may not conduct, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. 

Estimated annual reporting and/or recordkeeping burden: 66,700 
hours. 

Estimated average annual burden per respondent/recordkeeper: 6.67 
hours. 
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Estimated number of respondents and/or recordkeepers: 10,000. 

Estimated annual frequency of responses: 100. 

Comments on the collection of information should be sent to the Of- 
fice of Management and Budget, Attention: Desk Officer of the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229. Comments should 
be submitted within the time frame that comments are due regarding 
the substance of the proposal. 

Comments are invited on: (a) Whether the collection is necessary for 
the proper performance of the functions of the agency, including wheth- 
er the information will have practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the collection of the information; 
(c) ways to enhance the quality, utility, and clarity of the information to 
be collected; (d) ways to minimize the burden of the collection of infor- 
mation on respondents, including through the use of automated 
collection techniques or other forms of information technology; and 
(e) estimates of capital or startup costs and costs of operations, mainte- 
nance, and purchase of services to provide information. 

Part 178, Customs Regulations (19 CFR part 178), containing the list 
of approved information collections, would be revised to add an ap- 
propriate reference to § 4.7a(c)(4), upon adoption of the proposal as a fi- 
nal rule. 


LIST OF SUBJECTS 
19 CFR Part 4 


Administrative practice and procedure, Arrival, Cargo vessels, Cus- 
toms duties and inspection, Declarations, Entry, Freight, Harbors, Haz- 
ardous substances, Imports, Inspection, Landing, Maritime carriers, 
Merchandise, Reporting and recordkeeping requirements, Shipping, 
Vessels. 


19 CFR Part 113 


Bonds, Customs duties and inspection, Exports, Foreign commerce 
and trade statistics, Freight, Imports, Reporting and recordkeeping re- 
quirements. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend parts 4 and 113, Customs Regulations (19 
CFR parts 4 and 113), as set forth below: 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The general authority citation for part 4 and the relevant specific 
authority citations would continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 


* * * * * * * 
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Section 4.7 also issued under 19 U.S.C. 1581(a); 46 U.S.C. App. 883a, 
883b; 

Section 4.7a also issued under 19 U.S.C. 1498, 1584; 

Section 4.8 also issued under 19 U.S.C. 1448, 1486; 


* * * * * * * 


Section 4.30 also issued under 19 U.S.C. 288, 1446, 1448, 1450-1454, 
1490; 


* * * * * * * 


2. It is proposed to amend § 4.7 by revising its section heading; by re- 
designating the existing text of paragraph (b) as paragraph (b)(1) and 
revising the first sentence of newly redesignated paragraph (b)(1); and 
by adding new paragraphs (b)(2), (b)(3), and (e) to read as follows: 


§ 4.7 Inward foreign manifest; production on demand; 
contents and form; advance filing of cargo declaration. 


* * * * * * * 


(b)(1) In addition to any Cargo Declaration that has been filed in ad- 
vance as prescribed in paragraph (b)(2) of this section, the original and 
one copy of the manifest must be ready for production on demand. * * * 

(2) For any vessel subject to paragraph (a) of this section, Customs 
must receive from the carrier the vessel’s Cargo Declaration, Customs 
Form 1302, or a Customs-approved electronic equivalent, 24 hours be- 
fore such cargo is laden aboard the vessel at the foreign port (see 
§ 4.30(n)(1)). Participants in the Automated Manifest System (AMS) 
are required to provide the vessel’s cargo declaration electronically. 

(3)(i) Where a non-vessel operating common carrier (NVOCC), as de- 
fined in paragraph (b)(3)(ii) of this section, delivers cargo to the vessel 
carrier for lading aboard the vessel at the foreign port, the NVOCC, if 
licensed by the Federal Maritime Commission and in possession of an 
International Carrier Bond containing the provisions of § 113.64 of this 
chapter, may electronically transmit the corresponding required cargo 
manifest information directly to Customs through the Automated Man- 
ifest System (AMS) 24 or more hours before the related cargo is laden 
aboard the vessel at the foreign port (see § 113.64(c) of this chapter); in 
the alternative, the NVOCC must fully disclose and present the required 
manifest information for the related cargo to the vessel carrier which is 
required to present this information to Customs. 

(ii) A non-vessel operating common carrier (NVOCC) means a com- 
mon carrier that does not operate the vessels by which the ocean trans- 
portation is provided, and is a shipper in its relationship with an ocean 
common carrier. The term “non-vessel operating common carrier” does 
not include freight forwarders as defined in part 112 of this chapter. 


ca * * * * * * 


(e) Failure to provide manifest information; penalties/liquidated 
damages. Any master who fails to provide manifest information as re- 
quired by this section, or who presents or transmits electronically any 
document required by this section that is forged, altered or false, or who 
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fails to present or transmit the information required by this section ina 
timely manner, may be liable for civil penalties as provided under 19 
U.S.C. 1436, in addition to penalties applicable under other provisions of 
law. In addition, if any non-vessel operating common carrier (NVOCC) 
as defined in paragraph (b)(3)(ii) of this section elects to transmit cargo 
manifest information to Customs electronically and fails to do so in the 
manner and in the time period required by paragraph (b)(3)(i) of this 
section, or electronically transmits any false, forged or altered docu- 
ment, paper, manifest or data to Customs, such NVOCC may be liable 
for the payment of liquidated damages as provided in § 113.64(c) of this 
chapter. 

3. It is proposed to amend § 4.7a by revising the first sentence of para- 
graph (c)(1), by adding a new paragraph (c)(4), and by adding a new 
paragraph (f) to read as follows: 


§4.7a Inward manifest; information required; alternative 
forms. 


* * * * ** * * 


(c) Cargo Declaration. (1) The Cargo Declaration (Customs Form 
1302 or a Customs-approved electronic equivalent) must list all the in- 
ward foreign cargo on board the vessel regardless of the U.S. port of dis- 
charge, and must separately list any other foreign cargo remaining on 
board (“FROB”) as well as any empty containers that are on the vessel. 
* * Xx 


* * * * * * * 


(4) In addition to the cargo manifest information required in para- 
graphs (c)(1)-(c)(3) of this section, for all inward foreign cargo, the Car- 
go Declaration, either on Customs Form 1302, or on a separate sheet or 
Customs-approved electronic equivalent, must state the following: 

(i) The foreign port of departure; 

(ii) The carrier (SCAC) code; 

(iii) The voyage number; 

(iv) The date of scheduled arrival in the first U.S. port in Customs ter- 
ritory; 

(v) The numbers and quantities from the carrier’s ocean bills of lad- 
ing, either master or house, as applicable; 

(vi) The first port of receipt of the cargo by the inward foreign ocean 
carrier; 

(vii) A precise description (or the Harmonized Tariff Schedule (HTS)) 
numbers under which the cargo is classified if that information is re- 
ceived from the shipper) and weight of the cargo or, for a sealed contain- 
er, the shipper’s declared description and weight of the cargo. Generic 
descriptions, specifically such as “FAK” (“freight of all kinds”), “general 
cargo”, and “STC” (“said to contain”) are not acceptable; 

(viii) The shipper’s name and address, or an identification number, 
from all bills of lading; 
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(ix) The consignee’s name and address, or the owner’s or owners’ rep- 
resentative’s name and address, or an identification number, from all 
bills of lading; 

(x) Notice that actual boarded quantities are not equal to quantities as 
indicated on the relevant bills of lading (except that a carrier is not re- 
quired to verify boarded quantities of cargo in sealed containers); 

(xi) The vessel name, national flag, and vessel number; 

(xii) The foreign port where the cargo is laden on board; 

(xiii) Hazardous material indicator; 

(xiv) Container number (for containerized shipments); and 

(xv) The seal number affixed to the container. 


* * * * * * * 


(f) Failure to provide manifest information; penalties/liquidated dam- 
ages. Any master who fails to provide manifest information as required 
by this section, or who presents or transmits electronically any docu- 
ment required by this section that is forged, altered or false, may be li- 
able for civil penalties as provided under 19 U.S.C. 1436, in addition to 
penalties applicable under other provisions of law. In addition, if any 
non-vessel operating common carrier (NVOCC) as defined in 
§ 4.7(b)(3)(ii) elects to transmit cargo manifest information to Customs 
electronically, and fails to do so as required by this section, or transmits 
electronically any document required by this section that is forged, al- 
tered or false, such NVOCC may be liable for liquidated damages as pro- 
vided in § 113.64(c) of this chapter. 

4. It is proposed to amend § 4.8 by revising the second and third sen- 
tences of paragraph (b) to read as follows: 


§ 4.8 Preliminary entry. 
* * * os * + * 


(b) Requirements and conditions. * * * The granting of preliminary 
vessel entry by Customs at or subsequent to arrival of the vessel, is con- 
ditioned upon the presentation to and acceptance by Customs of all 
forms, electronically or otherwise, comprising a complete manifest as 
provided in § 4.7, except that the Cargo Declaration, Customs Form 
(CF) 1302, must be presented to Customs electronically in the manner 
provided in § 4.7(b)(2). Vessels seeking preliminary entry in advance of 
arrival must do so: by presenting to Customs the electronic equivalent of 
acomplete Customs Form 1302 (Cargo Declaration), in the manner pro- 
vided in § 4.7(b), showing all cargo on board the vessel; and by present- 
ing Customs Form 3171 electronically no less than 48 hours prior to 
vessel arrival. * * * 


* * * * * * * 


5. Itis proposed to amend § 4.30 by adding a new paragraph (n) to read 
as follows: 
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§ 4.30 Permits and special licenses for unlading and lading. 


* * * * * * * 


(n)(1) Customs will not issue a permit to unlade until it has received 
the cargo declaration information pursuant to § 4.7(b). In cases in which 
Customs does not receive complete cargo manifest information from the 
carrier or from the NVOCC, in the manner and format required by 
§ 4.7(b), 24 hours prior to the lading of the cargo aboard the vessel at the 
foreign port, Customs may delay issuance of a permit to unlade the en- 
tire vessel until all required information is received. Customs may also 
decline to issue a permit to unlade the specific cargo for which a declara- 
tion is not received 24 hours before lading in a foreign port. Further- 
more, where the carrier does not present an advance cargo manifest to 
Customs electronically, in the manner provided in § 4.7(b)(2), prelimi- 
nary entry pursuant to § 4.8(b) will be denied. 

(2) In addition, while the advance presentation of the cargo manifest 
for any vessel subject to § 4.7(b)(2) may be made in paper form or by 
electronic transmission through a Customs-approved electronic data in- 
terchange system, the submission of an electronic manifest for the cargo 
in this regard, as opposed to a paper manifest, will further facilitate the 
prompt issuance of a permit to unlade the cargo. 


PART 113—CUSTOMS BONDS 


1. The general authority citation for part 113 would continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1623, 1624. 


2. It is proposed to amend § 113.64 by revising the first sentence of 
paragraph (a); and by redesignating paragraphs (c), (d), (e) and (f) as 
paragraphs (d), (e), (f) and (g), respectively, and adding a new paragraph 
(c) to read as follows: 


§ 113.64 International carrier bond conditions. 


(a) Agreement to Pay Penalties, Duties, Taxes, and Other Charges. If 
any vessel, vehicle, or aircraft, or any master, owner, or person in charge 
of a vessel, vehicle or aircraft, or any non-vessel operating common car- 
rier as defined in § 4.7(b)(3)(ii) of this chapter incurs a penalty, duty, tax 
or other charge provided by law or regulation, the obligors (principal 
and surety, jointly and severally) agree to pay the sum upon demand by 
Customs. * * * 

* * * * * * * 


(c) Non-vessel operating common carrier (NVOCC). Ifa non-vessel op- 
erating common carrier (NVOCC) as defined in § 4.7(b)(3)(ii) of this 
chapter elects to provide vessel cargo manifest information to Customs 
electronically, the NVOCC, as a principal under this bond, in addition to 
compliance with the other provisions of this bond, also agrees to provide 
such manifest information to Customs in the manner and in the time 
period required by §§ 4.7(b) and 4.7a(c) of this chapter. Ifthe NVOCC, as 
principal, defaults with regard to these obligations, the principal and 
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surety (jointly and severally) agree to pay liquidated damages of $5,000 
for each regulation violated. 
* * x * * * * 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: August 6, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 8, 2002 (67 FR 51519)] 


19 CFR Part 12 
RIN 1515-AD15 
ENTRY OF CERTAIN STEEL PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend Part 12 of the Customs 
Regulations to set forth special requirements for the entry of certain 
steel products. The steel products in question are those listed by the 


President in Proclamation 7529 of March 5, 2002, pursuant to the safe- 
guard provisions of section 203 of the Trade Act of 1974, including those 
products subject to country exceptions and product exclusions. The pro- 
posed amendment would require the inclusion of an import license 
number on the entry summary documentation filed with Customs for 
any steel product for which the U.S. Department of Commerce requires 
an import license under its steel licensing and import monitoring pro- 
gram. 


DATES: Comments must be submitted on or before September 9, 2002. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W.,, Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9 
Street N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Patty Fitzpatrick, Office 
of Field Operations (202-927-1106). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 5, 2002, President Bush signed Proclamation 7529 “To Fa- 
cilitate Positive Adjustment to Competition From Imports of Certain 
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Steel Products,” which was published in the Federal Register (67 FR 
10553) on March 7, 2002. The Proclamation was issued under section 
203 of the Trade Act of 1974, as amended (19 U.S.C. 2253), and was in 
response to determinations by the U.S. International Trade Commis- 
sion (ITC) under section 202 of the Trade Act of 1974, as amended (19 
US.C. 2252), that certain steel products were being imported into the 
United States in such increased quantities as to be a substantial cause of 
serious injury, or threat of serious injury, to the domestic industries pro- 
ducing like or directly competitive articles. The action taken by the 
President in the Proclamation consisted of the implementation of cer- 
tain “safeguard measures,” specifically, the imposition of a tariff-rate 
quota on imports of specified steel slabs and an increase in duties on oth- 
er specified steel products. The Proclamation included an Annex setting 
forth appropriate modifications to the Harmonized Tariff Schedule of 
the United States (HTSUS) to effectuate the President’s action. The 
modifications to the HTSUS, which involved Subchapter III of Chapter 
99 and included the addition of a new U.S. Note 11 and the addition of 
numerous new subheadings to cover the affected steel products, were 
made effective with respect to goods entered, or withdrawn from ware- 
house for consumption, on or after March 20, 2002. 

On March 5, 2002, the President issued a Memorandum to the Secre- 
tary of the Treasury, the Secretary of Commerce, and the United States 
Trade Representative entitled “Action Under Section 203 of the Trade 
Act of 1974 Concerning Certain Steel Products,” which also was pub- 
lished in the Federal Register (67 FR 10593) on March 7, 2002. The 
Memorandum included an instruction to the Secretary of the Treasury 
and the Secretary of Commerce to establish a system of import licensing 
to facilitate the monitoring of imports of certain steel products. In addi- 
tion, the Memorandum instructed the Secretary of Commerce, within 
120 days of the effective date of the safeguard measures established by 
Proclamation 7529, to publish regulations in the Federal Register estab- 
lishing the system of import licensing. 

On July 18, 2002, the International Trade Administration of the De- 
partment of Commerce published in the Federal Register (67 FR 47338) 
a proposed rule to establish a steel licensing and surge monitoring sys- 
tem as instructed by the President in the March 5, 2002, Memorandum. 
Under the Commerce proposal, all importers of steel products covered 
by the President’s section 203 action, including those products subject 
to country exemptions or product exclusions, would be required to ob- 
tain a steel import license and to provide the license information (that is, 
the license number) to Customs except in the case of merchandise which 
is eligible for informal entry under § 143.21 of the Customs Regulations 
(19 CFR 143.21). Commerce proposes to institute a registration system 
for steel importers, and steel import licenses would be issued to regis- 
tered importers, customs brokers or their agents through an automatic 
steel import licensing system. Once registered, an importer or broker 
would submit the required license application information electronical- 
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ly to Commerce, and the system would then automatically issue a steel 
import license number for inclusion on the entry summary documenta- 
tion filed with Customs. 

Primary responsibility for the steel product import licensing and 
monitoring rests with the Secretary of Commerce. The Secretary of the 
Treasury, through the U.S. Customs Service, is responsible for the pro- 
mulgation and administration of regulations regarding making entry of 
the subject merchandise into the United States. Accordingly, this docu- 
ment proposes to amend the Customs Regulations to provide an ap- 
propriate regulatory basis for the collection of the steel import license 
number on the entry summary documentation in accordance with the 
proposed regulatory standards promulgated by the Department of Com- 
merce. The proposed amendment set forth in this document consists of 
the addition of anew § 12.145 (19 CFR 12.145) which requires the inclu- 
sion of a steel import license number on the entry summary in any case 
in which a steel import license number is required to be obtained under 
regulations promulgated by the Department of Commerce. 

It should be noted that failure to provide the required steel import li- 
cense number to Customs on a timely basis would constitute a breach of 
the terms of the importer’s bond under § 113.62 of the Customs Regula- 
tions (19 CFR 113.62) and therefore could give rise to a claim for liqui- 
dated damages under the bond equal to the value of the merchandise 
involved in the default. However, a claim for liquidated damages under a 
Customs bond may be reduced or cancelled in accordance with mitiga- 
tion guidelines published pursuant to section 623 of the Tariff Act of 
1930, as amended (19 U.S.C. 1623). After new § 12.145 has been adopted 
as a final rule, Customs will publish appropriate guidelines under sec- 
tion 623. It is presently contemplated that those guidelines will include 
circumstances in which liquidated damage claims in these cases may be 
reduced to $50 for a late filing of the required information or to $100 in 
the case of a complete failure to file the information. 


COMMENTS 


Before adopting this proposed regulation as a final rule, consideration 
will be given to any written comments timely submitted to Customs, in- 
cluding comments on the clarity of this proposed rule and how it may be 
made easier to understand. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information Act (5 
U.S.C. 552), § 1.4 ofthe Treasury Department Regulations (31 CFR 1.4), 
and § 103.11(b) of the Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Office of Regulations and Rulings, U.S. Customs Service, 799 9** Street, 
N.W., Washington, D.C. Arrangements to inspect submitted comments 
should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 
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EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 

Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendment will 
not have a significant economic impact on a substantial number of small 
entities. Customs believes that the proposed amendment, which in- 
volves the addition of only one data element to an existing required Cus- 
toms form, will have a negligible impact on importer operations. 
Accordingly, the proposed amendment is not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 

The collections of information in the current regulations have already 
been approved by the Office of Management and Budget (OMB) in ac- 
cordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3507) 
and assigned OMB control number 1515-0065 (Entry summary and 
continuation sheet). This rule does not involve any material change to 
the existing approved information collection. 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. 


DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, Office of 


Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 12 
Bonds, Customs duties and inspection, Entry of merchandise, Im- 


ports, Prohibited merchandise, Reporting and recordkeeping require- 
ments, Restricted merchandise. 


PROPOSED AMENDMENT TO THE REGULATIONS 
For the reasons stated above, it is proposed to revise Part 12 of the 
Customs Regulations (19 CFR Part 12) as set forth below. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for Part 12 continues to read in part as fol- 
lows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * Me * * * * 
2. Anew center heading and new § 12.145 are added to read as follows: 
STEEL PRODUCTS 
§ 12.145 Entry of certain steel products. 


Except in the case of merchandise that is eligible for informal entry 
under § 143.21 of this chapter, in any case in which a steel import license 
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number is required to be obtained under regulations promulgated by 
the U.S. Department of Commerce, that license number must be in- 
cluded on the entry summary, Customs Form 7501, or on an electronic 
equivalent. 
ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: August 6, 2002. 
TIMOTHY E. SKUD, 


Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 9, 2002 (67 FR 51800)] 
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UGINE-SAVOIE IMPHY, UGINE STAINLESS AND ALLOYS, INC., AND TECHALLOY, 
INC., PLAINTIFFS v. UNITED STATES OF AMERICA, DEFENDANT, AND 
CARPENTER TECHNOLOGY, EMPIRE SPECIALTY STEEL, AND UNITED STEEL 
WORKERS OF AMERICA (AFL-CIO/CLC), DEFENDANT-INTERVENORS 


Court No. 00-08-00423 


{ITC sunset review determination to continue antidumping duty orders is sustained. ] 
(Dated July 31, 2002) 


Weil Gotshal & Manges, LLP (Stuart M. Rosen, Gregory Husisian, andJohn M. Ryan) 
for plaintiffs, Ugine-Savoie Imphy, Ugine Stainless and Alloys, Inc., and Techalloy, Inc. 

Lyn M. Schlitt, General Counsel, Mark A. Bernstein, Acting Assistant General Counsel, 
US. International Trade Commission (Michael K. Haldenstein), for defendant. 

Collier Shannon Scott, PLLC, (David A. Hartquist, Laurence. Lasoff, Robin H. Gilbert, 
Mary T. Staley, andJohn M. Herrmann) for defendant-intervenors Carpenter Technology, 
Empire Specialty Steel, and United Steel Workers of America (AFL-CIO/CLC). 


OPINION 


GOLDBERG, Senior Judge: Plaintiffs appeal the United States Interna- 
tional Trade Commission’s (the “Commission”) five-year sunset review 
determination that revocation of the antidumping duty order on stain- 
less steel wire rod (“wire rod”) from France would likely lead to the con- 
tinuation or recurrence of material injury to an industry in the United 
States within a reasonably foreseeable time. See Notice: Stainless Steel 
Wire Rod From Brazil, France, India, and Spain, 65 Fed. Reg. 45,409 
(July 21, 2000); Stainless Steel Wire Rod From Brazil, France, India, 
and Spain, USITC Pub. 3321, Inv. Nos. 701-TA-178 (Review) and 
731-TA-636-638 (Review) (July 26, 2000) (“Sunset Review”). Plaintiffs 
are Ugine-Savoie Imphy (“U-SI”), a French manufacturer of wire rod, 
and Ugine Stainless and Alloys, Inc. (“US&A”) and Techalloy, Inc. (“Te- 
challoy”), U.S. affiliates of U-SI and importers of wire rod. Carpenter 
Technology, Empire Specialty Steel, and United Steel Workers of Ameri- 
ca (AFL-CIO/CLC) participated as defendant-intervenors in this action. 

This court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). 
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I. STANDARD OF REVIEW 


The Court will uphold the Commission’s determination in a sunset re- 
view unless it is “unsupported by substantial evidence on the record, or 
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) 
(2000); see also Goss Graphics Systems, Inc. v. United States, 216 F-3d 
1357 (Fed. Cir. 2000). 


II. BACKGROUND 
A. Overview of the Sunset Review Statutory Provisions 


The Commission and the International Trade Administration 
(“ITA”) are required to conduct sunset reviews five years after publica- 
tion of a duty order or a prior sunset review. See 19 U.S.C. 
§ 1675(c)(1)(2000). In asunset review of an antidumping duty order, the 
Commission determines “whether revocation of an order * * * would be 
likely to lead to continuation or recurrence of material injury within a 
reasonably foreseeable time.” 19 U.S.C. § 1675a(a)(1) (2000). To deter- 
mine the likelihood of material injury, the Commission shall consider 
the likely (1) volume, (2) price effect, and (3) impact of the subject im- 
ports on the domestic industry if the order were revoked. Id. 

Before the Commission analyzes the likely volume, price effect, and 
impact, the Commission determines whether to cumulatively assess the 
volume and effect of subject imports from all countries for which sunset 
reviews were initiated on the same day. 19 U.S.C. § 1675a(a)(7). The 
statute authorizes cumulation if the Commission determines that the 
countries’ subject imports would likely compete with each other and 
with the domestic like product. See id. There is an express exception 
prohibiting cumulation if the Commission determines that the subject 
imports are “likely to have no discernible adverse impact on the domes- 
tic industry.” Id. While the above limitations prevent cumulation in cer- 
tain circumstances, in all other instances cumulation is discretionary, 
not mandatory. See 19 U.S.C. § 1675(a)(7) (“the Commission may cumu- 
latively assess the volume and effect * * *”) (emphasis added). 

After determining whether to cumulate, the Commission analyzes 
the volume, price effect, and impact of subject imports on the domestic 
industry. With respect to the first factor, volume, the Commission shall 
consider whether the likely volume of subject imports “would be signifi- 
cant if the order is revoked * * * either in absolute terms or relative to 
production or consumption in the United States.” 19 US.C. 
§ 1675a(a)(2). For purposes of determining whether the likely volume 
would be significant, the Commission “shall consider all relevant eco- 
nomic factors,” including likely increases in production capacity or cur- 
rent unused capacity in the exporting country, barriers to importation of 
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subject merchandise in other countries, and product-shifting potential 
in the exporting country.! 19 U.S.C. §§ 1675a(a)(2)(A)-(D). 

In determining the second factor, the likely price effects if the order is 
revoked, the Commission shall consider whether “there is likely to be 
significant price underselling by imports of the subject merchandise as 
compared to domestic like products,” and whether “imports of the sub- 
ject merchandise are likely to enter the United States at prices that 
otherwise would have a significant depressing or suppressing effect on 
the price of domestic like products.” 19 U.S.C. §§ 1675a(a)(3)(A)-(B). 

Analyzing the third factor, the likely impact of subject imports on the 
domestic industry if the order is revoked, the Commission “shall consid- 
er all relevant economic factors which are likely to have a bearing on the 
state of the industry in the United States,” including: 


(A) likely declines in output, sales, market share, profits, produc- 
tivity, return on investments, and utilization of capacity, 

(B) likely negative effects on cash flow, inventories, employment, 
wages, growth, ability to raise capital, and investment, and 

(C) likely negative effects on the existing development and pro- 
duction efforts of the industry, including efforts to develop a deriva- 
tive or more advanced version of the domestic like product. 


19 U.S.C. §§ 1675a(a)(4)(A)-(C). The relevant economic factors are to be 
evaluated “within the context of the business cycle and the conditions of 
competition” of the domestic industry. 19 U.S.C. § 1675a(a)(4). 
Throughout the Commission’s analysis of these factors, the Commis- 
sion shall consider its prior injury determination,” any improvement in 


the domestic industry related to issuance of the order, the potential vul- 
nerability of the domestic industry if the order were revoked, and the 
ITA’s findings of duty absorption. 19 U.S.C. §§ 1675a(a)(1)(A)-(D). In 
considering any and all of the factors required by § 1675a, no one factor 
is dispositive. 19 U.S.C. § 1675a(a)(5). 


B. Summary of the Instant Sunset Review 


The original investigation by the Commission in 1994 found that the 
U.S. industry was being materially injured by reason of less than fair val- 
ue imports of wire rod from France. See Stainless Steel Wire Rod From 
Brazil and France, USITC Pub. 2721, Inv. Nos. 731-TA-636 and 637 
(Final) (Jan. 1994). This determination caused the issuance of an anti- 
dumping duty order on imports of wire rod from France. See Certain 
Stainless Steel Wire Rod From France, 59 Fed. Reg. 4022 (Jan. 28, 1994). 


1 The statute specifies that in assessing the likely volume of subject imports, the Commission shall consider, in addi- 
tion to any other relevant economic factors, the following economic factors: 


(A) any likely increase in production capacity or existing unused production capacity in the exporting country, 

(B) existing inventories of the subject merchandise, or likely increases in the inventories, 

(C) the existence of barriers to the importation of such merchandise into countries other than the United States, 
and 

(D) the potential for product-shifting if production facilities in the foreign country, which can be used to produce 
the subject merchandise, are currently being used to produce other products. 


19 US.C. §§ 1675a(a)(2)(A)-(D). 
2«The Commission shall take into account * * * its prior injury determinations, including the volume, price effect, 


and impact of imports of the subject merchandise on the industry before the order was issued * 19 US.C. 
§ 1675a(a)(1)(A). 
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Five years after the original investigation, pursuant to 19 U.S.C. 
§ 1675(c), the Commission instituted sunset reviews of countervailing 
duty orders on imports of wire rod from Brazil, France, India, and Spain. 
See Stainless Steel Wire Rod From Brazil, France, India, and Spain, 
64 Fed. Reg. 35,697 (July 1, 1999) (“Notice of Sunset Review”). The Com- 
mission later decided to do a full review rather than an expedited review 
because of the “adequate” responses to its Notice of Sunset Review from 
the domestic interested party group and France, and for other reasons 
in the reviews of Brazil, India, and Spain, which had not submitted ade- 
quate responses. See Stainless Steel Wire Rod From Brazil, France, In- 
dia, and Spain, 64 Fed. Reg. 55,962 (Oct. 15, 1999) (“Full Review 
Notice”). The Commission later stated that the reason for the full re- 
views of Brazil, India, and Spain, despite their inadequate responses, 
was “to promote administrative efficiency.” See Sunset Review at 3. 


1. Cumulation 


In the Sunset Review, the Commission first undertook to explain its 
decision not to cumulatively assess the volume, price effect, and impact 
of imports of wire rod from France, India, Brazil, and Spain. The sunset 
reviews for each country were initiated on the same day. See Notice of 
Sunset Review. The Commission determined that imports of wire rod 
from France, Brazil, and India would compete with each other and the 
domestic like product in the U.S. market. Jd. at 15. Although the Com- 
mission found that imports of wire rod from Spain would likely have no 
discernible adverse impact on the U.S. industry if the countervailing 
duty order were revoked, preventing cumulation of Spanish imports, it 
did not conclude the same with respect to subject imports from France, 
Brazil, and India. Sunset Review at 13. Therefore, the Commission 
could have permissibly exercised its discretion to cumulate subject im- 
ports from France, Brazil, and India. See 19 U.S.C. § 1675a(a)(6). 

Despite the findings regarding competition and discernible adverse 
impact, the Commission declined to cumulate imports of wire rod from 
France with imports from India and Brazil, citing different “conditions 
of competition for French wire rod relative to imports from Brazil and 
India.” Jd. at 16. Commissioner Bragg did not join in that portion of the 
Sunset Review, and instead cumulated French, Brazilian, and Indian 
imports for purposes of the sunset review.® Id. at 16 n.73. 


2. Conditions of Competition 


Regarding the conditions of competition, the Commission found that 
U.S. domestic demand for wire rod is inelastic, i.e., that it does not re- 
spond significantly to price changes. Sunset Review at 17. The Commis- 
sion found that manufacturers are able to use the same equipment to 
produce wire rod and other long steel products, which allows for product 


3 The Commission’s analysis in the Sunset Review is the view of Commissioners Miller, Hillman, and Bragg. Com- 
missioner Bragg, while agreeing with the Commission’s conclusion to not revoke the order, cumulated French imports 
with those of Brazil and India. Sunset Review at 13 n.54. The Commission’s vote not to revoke the antidumping duty 
order was three votes in favor of revocation, and three votes opposed. Under the statute, a tie vote results in retention of 
the antidumping duty order. 19 U.S.C. § 1677(11) (2000) 
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shifting. Id. The U.S. wire rod industry has undergone substantial con- 
solidation since the original investigation, and [ ] capacity in the domes- 
tic industry, coupled with declining production, has resulted in 
significant declines in capacity utilization. See id. at 18. The Commis- 
sion cited the percentage of nonsubject imports in the U.S. market, 
listed various countries that had duty orders on their imports of wire 
rod, and referred to the captive consumption percentage of wire rod. See 
id. at 18. Finding that these conditions of competition were “likely to 
prevail for the reasonably foreseeable future,” the Commission then un- 
dertook to analyze the volume, price effect, and impact of imports from 
France against this background. Jd. at 19. 


3. Volume 

To analyze whether the likely volume of wire rod imports would be 
significant if the order is revoked, the statute requires the Commission 
to assess the volume either in absolute terms, or relative to U.S. produc- 
tion or consumption. See 19 U.S.C. § 1675a(a)(2); Sunset Review at 11. 
In the analysis of likely import volume, the Commission acknowledged 
that it “must consider ‘all relevant economic factors,’” including the 
four specific factors listed in 19 U.S.C. §§ 1675a(a)(2)(A)-(D). See id. 
(quoting 19 U.S.C. § 1675a(a)(2)). 

The Commission determined that the import volume of wire rod from 
France would likely be significant if the countervailing duty order were 
revoked. See Sunset Review at 27. Factors cited by the Commission in- 
cluded U-SI’s “significant excess capacity,” despite its high level of ca- 
pacity utilization; U-SI’s [ ]; the existence of antidumping duty orders 
covering a number of other countries importing wire rod into the United 
States; the fact that French producers doubled exports to the United 
States during the original investigation’s period of review, and could 
likely do so again if the antidumping duty order were removed; high 
prices for wire rod in the United States, which make it an attractive mar- 
ket; and the presence of U-SI’s affiliated companies in the United 
States, which are ready customers for U-SI. See id. at 27-28. 


4. Price Effect 

To evaluate the likely price effect, the Commission must “consider 
whether there is likely to be significant underselling by the subject im- 
ports as compared with domestic like products and whether the subject 
imports are likely to enter the United States at prices that would havea 
significant depressing or suppressing effect on the price of domestic like 
products.” Sunset Review at 11 (citing 19 U.S.C. § 1675a(a)(3)). 

The Commission determined that the wire rod imports from France 
would “likely be priced aggressively and have significant depressing and 
suppressing effects on the prices of the domestic like product.” Sunset 
Review at 29-30. In support of its conclusion, the Commission cited re- 
cord evidence of the following: underselling by French importers during 
the original investigation; inelastic demand and elastic supply in the do- 
mestic market for wire rod; reports that purchasing decisions were usu- 
ally based on price; similarity between the proportion of domestic 
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production that entered the market and competed with subject imports 
in the sunset review and in the original investigation; and instances of 
underselling by importers of French wire rod during the sunset review 
period.‘ See id. 


5. Impact 


The Commission stated it would evaluate the factors enumerated in 
19 US.C. § 1675a(a)(4), see supra, Part II.A, to determine the likely im- 
pact of imports of wire rod if the countervailing duty orders were re- 
voked, considered “within the context of the business cycle and the 
conditions of competition that are distinctive to the industry.” Id. at 12 
(citing 19 U.S.C. § 1675a(a)(4)). 

The Commission concluded that revocation of the antidumping duty 
order on wire rod imports from France would have a significant adverse 
impact on several aspects of the domestic industry. See Sunset Review at 
31. Based on its investigation into volume, price effects, and impact, the 
Commission found “that revocation of the antidumping duty order on 
[wire rod] imports from France is likely to lead to continuation or recur- 
rence of material injury to the US. [wire rod] industry within a reason- 
ably foreseeable time.” Jd. 


III. DISCUSSION 


A. The Commission’s finding that subject imports would likely increase 
to a significant level is supported by substantial evidence and is in 
accordance with law. 

Plaintiffs maintain that the Commission’s determination that 
French wire rod imports would likely be significant is unsupported by 
substantial evidence and is not in accordance with law. Plaintiffs argue 
several points to support their position: the common theme among them 
is that the Commission incorrectly interpreted the evidence before it. 
The Commission responds that there is substantial evidence to support 
its interpretation, and that under the applicable standard of review the 
Court may not reverse the Commission’s determination merely because 
the plaintiffs’ view of the same evidence leads to a contrary conclusion. 
For the following reasons, the Court finds that there is substantial evi- 
dence supporting the Commission’s conclusion that French wire rod im- 
ports would likely increase to a significant level. 

Plaintiffs assert that the Commission erred because (1) the evidence 
shows that U-SI currently has no excess capacity and will not in the rea- 
sonably foreseeable future; (2) U-SI’s export history indicates it is not 
likely to increase exports to the United States; (3) duty orders on other 
importers of wire rod do not indicate U-SI would increase exports to the 
United States; (4) the Commission cannot rely on the doubling of im- 
ports during the original investigation since that was a product of re- 
moval of a voluntary restraint agreement (“VRA”); and (5) U-SI’s 
production efforts are focused on higher-value stainless steel bar and 


4 The Commission considered instances of overselling not to be probative in this investigation since an antidumping 
duty order was in place. See Sunset Review at 30. 
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wire so that U-SI will not shift to producing wire rod.° The Court will 
consider each argument in turn. 

First, plaintiffs claim that U-SI’s average capacity utilization rate of 
[ ] percent is “virtually” full capacity for a wire rod manufacturer. Plain- 
tiffs’ Memorandum in Support of Plaintiffs’ Motion for Judgment Upon 
the Agency Record (“Plaintiffs’ Memorandum”) at 28. Moreover, they 
note that U-SI’s capacity utilization was [ ] percent for the first quarter 
of 2000, and U-SI has been turning away orders, and argue that U-SI 
therefore could not increase exports to the United States. Id. at 29. 
Plaintiffs cite several Commission investigations where capacity uti- 
lization rates were high, and the Commission concluded that exports 
would not significantly increase to the United States.® See, e.g., Synthet- 
ic Methionine From Japan, USITC Pub. 3205, Inv. No. AA1921-115 
(Review) (July 1999) (significant import volume unlikely because avail- 
able capacity would not be a significant volume in the U.S. merchant 
market); Stainless Steel Plate From Sweden, USITC Pub. 3204, Inv. No. 
AA-1921-114 (Review) (July 1999) (high capacity utilization rates 
mean that Sweden cannot significantly increase export volume to the 
United States); Certain Steel Wire Rope From Japan, Korea, and Mexi- 
co, USITC Pub. 3259, Inv. No. 731-TA-547 (Review) (Dec. 1999) (same); 
Sugar From the European Union; Sugar From Belgium, France, and 
Germany; and Sugar and Syrups From Canada, USITC Pub. 3238, Inv. 
Nos. 104—TAA-7 (Review), AA1921-—198-200 (Review), and 731—-TA-3 
(Review) (Sept. 1999) (significant import volume unlikely because 
available capacity would not be significant in the U.S. merchant mar- 
ket). 

What these investigations do not represent is a Commission stance 
that high capacity utilization necessarily means that imports will not in- 
crease significantly. Instead, these investigations highlight that the 
Commission’s concern is whether the exporting country’s unused ca- 
pacity represents a significant percent of domestic demand for the prod- 
ucts. See generally 19 U.S.C. § 1675a(a)(2) (the Commission is to 
consider unused production capacity to assess import volume in abso- 
lute terms or relative to U.S. production or consumption). In the instant 
case, the Commission reasonably concluded that U-SI’s excess capacity, 
when viewed as a percentage of U.S. consumption, was significant.” 
Sunset Review at 27. Moreover, the Commission also noted that U-SI 
plans to [ ] capacity [ ]. Jd. And plaintiffs’ argument that the Commis- 
sion overlooked evidence that first-quarter of 2000 capacity utilization 
was [ ] percent merely bolsters the Commission’s determination that U- 
Sl is able to operate at capacity levels above “virtually” full capacity of [ ] 


5 Plaintiffs do not dispute that it is physically possible to shift production from stainless steel bar and wire to wire 
rod. See Sunset Review at 17 n.85 


6 Plaintiffs’ claim that the Commission’s determination is not in accordance with law because other sunset reviews 
with similar circumstances have led to revocation of the duty order; however, other sunset reviews are of limited prece- 
dential value, and the real question is whether the unique circumstances of this case constitute substantial evidence 
supporting the Co:mmission’s determination. See Goss Graphics Systems, Inc. v. United States, 216 F.3d 1357 (Fed. Cir. 

000) 


7 U-SI’s excess capacity was [ | percent of U.S. consumption in 1999. Sunset Review at 27. 
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percent. For these reasons, the Court concludes that there is substantial 
evidence to support the Commission’s decision that high capacity uti- 
lization is not dispositive of the import volume issue. See Goss Graphics 
Systems, Inc. v. United States, 22 CIT 983, 990-91, 33 F Supp. 2d 1082, 
1090-91 (1998), aff'd Goss Graphics Systems, Inc. v. United States, 216 
F.3d 1357 (Fed. Cir. 2000). 

Plaintiffs next challenge the Commission’s conclusion that the [ ] in 
capacity could be utilized to increase export volume to the United 
States. The statute directs the Commission to consider “any likely in- 
crease in production capacity or existing unused production capacity” in 
the exporting country. 19 U.S.C. § 1675a(a)(2). Plaintiffs insist that the 
evidence indicates the [ ] capacity would be used to further longstanding 
relationships with European customers and for further downstream 
production of higher-valued products by U-SI. As support, plaintiffs 
point to growing demand in Europe for wire rod, and to the fact that 
high transportation costs to the United States compared to Europe off- 
set the higher wire rod prices in the United States. The Commission 
points out, however, that testimony from plaintiffs’ witness indicates 
that prices in the U.S. market are very attractive. See Memorandum of 
Defendant U.S. International Trade Commission in Opposition to 
Plaintiffs’ Rule 56.2 Motion for Judgment on the Agency Record (“De- 
fendant’s Memorandum”) at 26-27; see generally Sunset Review at 28. 
The Commission also found that the European demand for wire rod var- 
ied considerably so that growth in European demand did not necessarily 
lead to the conclusion that [ ] would be shipped to European customers. 
See Sunset Review at 28 n.163. Finally, the Commission observed that [ ] 
in the downstream bar and wire merchant market meant that U-SI 
would likely shift production to wire rod, and that [ ] could be used for 
exporting wire rod. See 19 U.S.C. § 1675a(a)(2)(D). 

Plaintiffs also claim that the Commission’s reliance on U-SI’s high 
percentage of exports as evidence of likely significant export volume to 
the United States is misplaced. Since [ ] percent of U-SI’s exports are to 
European customers, and only [ ] percent of U-SI’s total production is 
exported to the U.S. market, any excess capacity would be exported to 
Europe.® The Commission reasonably concluded that U-SI’s emphasis 
on exports, [ ] of its production, could be shifted to the U.S. market, and 
that higher U.S. prices for wire rod would make such a shift likely. See 
Sunset Review at 27 n.159.9 

An additional factor relied on by the Commission is that existing duty 
orders cover wire rod producers in Italy, Spain, and Sweden, which com- 
pete with U-SI in both the European and domestic markets. Plaintiffs 
contend that the presence of these orders stabilizes U.S. domestic price, 
as in Stainless Steel Plate From Sweden, and provides protection to the 


8 Plaintiffs do not mention what percentage of U-SI’s total exports are to the U.S. market, but it is necessarily less 
than [ ] percent. 


9 According to the testimony of a U-SI sales manager before the Commission, despite additional costs to sell in the 


US., “[tloday, the situation is such that there clearly should be an incentive in selling in the U.S.” Transcript of Com- 
mission’s Public Hearing of May 23, 2000, at 180 (Bernard Heritier of U-SI). 
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domestic wire rod industry. However, as the Commission found, if U-SI’s 
duty order is revoked, it will gain a relative advantage over these export- 
ers in the domestic market, which it lacks in the European market. 
Therefore, the Commission reasonably found that U-SI exports would 
likely increase to the United States, in part, on evidence of existing duty 
orders on countries that compete with U-SI. See Sunset Review at 28 
n.160. 

Plaintiffs next attack the Commission’s reliance on the rapid expan- 
sion of French wire rod imports during the original investigation as an 
indicator of likely behavior if the antidumping duty order were re- 
moved. The plaintiffs argue that this conclusion is erroneous because U- 
SI lacks the excess capacity which makes a rapid expansion of exports 
practically impossible. Plaintiffs point out that the rapid increase in ex- 
ports of wire rod to the United States during the original investigation, 
from 1991 to 1992, was the result of several factors, including the expi- 
ration of a voluntary restraint agreement; U-SI’s recent acquisition of a 
US. subsidiary which initially needed to import a high volume of U-SI 
wire rod; and U-SI’s lower capacity utilization during the original inves- 
tigation. U-SI also notes that its exports to the U.S. market have re- 
mained steady in recent years, as evidenced by a comparison of the first 
quarter of 1999 to the first quarter of 2000. 

The Court concludes that the Commission did not unreasonably give 
weight to evidence of increased imports from France during the original 
investigation. To the contrary, the statute directs the Commission to 
consider the original investigation in its sunset review, particularly be- 
cause “this period is the most recent time during which imports of sub- 
ject merchandise competed in the U.S. market free of the discipline of an 
order agreement.” Statement of Administrative Action, H.R. Rep. No. 
103-316, Vol. I, at 884 (1994). The Commission may have reasonably 
concluded that the removal of the antidumping duty order would in- 
crease imports in the United States, in the same manner that removal of 
the VRA during the period of review in the original investigation re- 
sulted in increased imports. In addition, both of U-SI’s US. affiliates re- 
ported [ ] of wire rod from U-SI in 1999 over 1997, which fact supports 
the Commission’s reasonable determination of a likely increase in im- 
ports. 

Plaintiffs’ final disagreement with the Commission’s determination 
is that the Commission discounted evidence that U-SI’s wire rod pro- 
duction was directed towards captive consumption to produce higher 
valued products, namely stainless steel bar and wire. Plaintiffs charge 
that this analysis is erroneous because the absolute proportion of cap- 
tive consumption to production is irrelevant, and that the Commission 
should focus instead on the [ ] ratio of captive consumption to produc- 
tion. Plaintiffs also claim that [ ] is irrelevant because the sale of down- 
stream products is still more profitable to U-SI than selling wire rod 
on the open market. The Commission discounted this evidence because 
U-SI internally consumes [ ] its production of wire rod, and there was [ ] 
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of down stream production of stainless steel bar and wire from 1998 to 
1999. The Court finds that the Commission reasonably interpreted evi- 
dence of U-SI’s captive consumption. Therefore, the Commission’s de- 
termination that French wire rod imports would likely be significant is 
supported by substantial evidence and is in accordance with law. 


B. The Commission’s finding that subject imports would likely have 
significant depressing and significant price suppressing effects on 
prices of the domestic like product, is supported by substantial 
evidence and is in accordance with law. 


Plaintiffs’ argue that the Commission’s price effect determination is 
not supported by substantial evidence and is contrary to law. The Stat- 
ute directs the Commission to evaluate the “price effect,” determined by 
considering whether “there is likely to be significant price underselling 
by imports * * * as compared to domestic like products,” and whether 
“imports of the subject merchandise are likely to enter the United 
States at prices that otherwise would have a significant depressing or 
suppressing effect on the price of domestic like products.” 19 U.S.C. 
§ 1675a(a)(3). The Commission answered in the affirmative and based 
its conclusion on several factors: “the likely significant volume of im- 
ports, the high level of substitutability of the subject imports, the com- 
modity-type nature of the product, the limited change in demand in 
response to price, the current underselling with an order in place, and 
the underselling by the imports in the original investigation * * *.” Sun- 
set Review at 30. 

With respect to the first factor, plaintiffs refer to their previous argu- 
ment regarding volume, and conclude that without substantial evidence 
of likely significant import volume, the Commission could not find that 
there would be significant price underselling by French imports of wire 
rod. For the reasons discussed above, supra, Part III.A, there is substan- 
tial evidence to support the Commission’s finding of likely significant 
import volume. Therefore, the Commission acted reasonably in basing 
its conclusion of price effect, in part, on likely significant import volume. 

The second factor plaintiffs challenge is the Commission’s reliance on 
current underselling of French wire rod under the existing antidumping 
duty order. See Sunset Review at 29. The Commission found evidence of 
underselling in 8 of 21 price comparisons during the period of review for 
the sunset review, and dismissed evidence of overselling under the exist- 
ing antidumping duty order as not probative of likely pricing behavior if 
the antidumping duty order were removed. Plaintiffs find this conclu- 
sion “incredibl[e]” since the evidence showed more instances of oversel- 
ling than underselling, and the average unit values (“AUV”) of French 
imports are $375 greater than the AUV of US. products in the first quar- 
ter of 2000. Plaintiffs’ Memorandum at 44. 

The Commission describes its consideration of underselling and ov- 
erselling from a different perspective. Despite equal instances of price 
underselling and overselling in the original investigation, and increas- 
ing demand in the U.S. wire rod market, the price of the most common 
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grade of wire rod declined by nearly 15 percent and the domestic price of 
French imports decreased by an even greater percentage. During the pe- 
riod of review for the sunset review, the Commission considered addi- 
tional evidence, including the likely significant volume of imports from 
France, the high substitutability between French imports and the do- 
mestic like product, and a likely limited increase in demand to offset a 
decrease in price of wire rod.!° Sunset Review at 29. 

Regarding AUV’s, the Commission found that wire rod is produced in 
a variety of sizes and grades, which arguably supports its decision to dis- 
regard the AUV’s. See Sunset Review at 3-4. The Court cannot ascertain 
from the Sunset Review if that was why the Commission did not consid- 
er the AUV’s, but the Commission did act reasonably not to consider 
AUV’s since the product mix of wire rod varied among the compari- 
sons.!! See Sunset Review at 3-4 & n.20, Allegheny Ludlum Corp. v. 
United States,25 CIT ___—,_—, 116 F Supp.2d 1276, 1287 (2000) va- 
cated on other grounds by 287 F.3d 1365 (Fed. Cir. 2002). For the forego- 
ing reasons, the Court finds that the Commission’s determination that 
significant price suppressing and depressing effects are likely is sup- 
ported by substantial evidence and is in accordance with law. 


C. The Commission’s finding of significant adverse impact on the 
domestic industry is supported by substantial evidence and is in 
accordance with law. 

Section 1675a(a)(4) of the statute requires the Commission to consid- 
er all relevant economic factors to determine whether revoking the anti- 
dumping duty order will likely result in a significant adverse impact on 


the domestic industry, and specifically lists several factors the Commis- 
sion “shall” consider, including market share, utilization of capacity, 
and wages.!2 No one factor is dispositive. 19 U.S.C. § 1675a(a)(1). These 
factors are to be evaluated “within the context of the business cycle and 
the conditions of competition that are distinctive to the affected indus- 
try.” 19 U.S.C. § 1675a(a)(4). U-SI claims that the Commission contra- 
vened this subsection in two respects, first by not finding certain record 
evidence together with prior sunset reviews to be dispositive, and sec- 
ond by failing to consider all of the enumerated specific factors under 
§ 1675a(a)(4). 


1. Prior Sunset Reviews Do Not Provide Dispositive Evidence of 
Consistent Agency Practice 
According to plaintiffs, the Commission erred because certain record 
evidence present in the instant case was present in other sunset reviews 
wherein the Commission had found revocation of the duty orders ap- 


10 The Commission had evidence before it of high price elasticity of supply, relatively inelastic demand, and that a 
majority of domestic purchasers of wire rod based their purchasing decisions primarily on price. See Sunset Review at 
29. This evidence reasonably led the Commission to conclude that any increase in supply to the market will not cause 
the quantity demanded to increase but will cause prices to fall. 

11 The Commission notes in its cumulation discussion that “average unit values of [wire rod] from France have been 
much higher than those for [wire rod] from India, reflecting differences in pricing practices and product mix.” Sunset 
Review at 16. This further suggests that the Commission was aware that AUV’s were of little probative value in price 
effect analysis since the AUV’s also reflected different product mixes. 

12 See Part ILA, supra, for the relevant statutory language 
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propriate. Specifically, the plaintiffs refer to evidence of: consolidation 
of the domestic wire rod industry; substantial investment by the domes- 
tic wire rod industry; a high level of captive consumption by the domes- 
tic wire rod industry; growing domestic and worldwide demand for wire 
rod; lack of capacity on the part of the domestic wire rod industry to fully 
supply the U.S. market; and pre-existing orders that cover most of the 
non-French imports of wire rod. Plaintiffs then cite to sunset reviews 
where the record evidence contained one or more of the aforementioned 
pieces of evidence, and the Commission revoked the orders. See, e.g., 
Certain Steel Wire Rope From Japan, Korea, and Mexico, USITC Pub. 
3259, Inv. Nos. AA1921-124 and 731-TA-546-547 (Reviews) (Dec. 
1999) (Commission cited to market consolidation and capital expendi- 
tures in revoking the order); Color Picture Tubes From Canada, Japan, 
Korea, and Singapore, USITC Pub. 3291, Inv. No. 731-TA-367-370 
(Review) (Apr. 2000) (evidence of high level of captive consumption was 
a factor in the Commission’s determination that there was no likely vol- 
ume impact); Stainless Steel Plate From Sweden, USITC Pub. 3204, Inv. 
No. AA1921-114 (Review) (July 1999) (increasing U.S. demand would 
absorb any increase in imports from Sweden, so that the U.S. industry 
was not adversely affected); Carbon Steel Wire Rod From Argentina, 
USITC Pub. 3270, Inv. Nos. 701-TA-A (Review) and 731-TA-157 (Re- 
view) (Jan. 2000) (evidence that U.S. industry couldn’t fully supply the 
domestic market factored into the Commission’s determination to re- 
voke the order). But see, e.g., Carbon Steel Butt-Weld Pipe Fittings From 
Brazil, China, Japan, Taiwan, and Thailand, USITC Pub. 3263, Inv. 
Nos. 731-TA-308-310 and 520-521 (Review) (Dec. 1999) (market con- 
solidation was partly relied on by Commission in deciding not to revoke 
duty order); Cased Pencils From China, USITC Pub. 3328, Inv. No. 
731-TA-669 (Review) (July 2000) (reduced prices would not stimulate 
additional demand and thus domestic industry would be materially in- 
jured); Sulfuric Acid From China and India, USITC Pub. 3301, Inv. 
Nos. 701-TA-318 (Review) and 731-TA-538 and 561 (Review) (May 
2000) (despite capital expenditure by domestic producers, revocation of 
order would result in a substantial adverse impact on the domestic in- 
dustry); Internal Combustion Industrial Forklift Trucks from Japan, 
USITC Pub. 3287, Inv. No. 731-TA-377 (Review) (April 2000) (increas- 
ing U.S. demand for product has not led to increased U.S. production); 
see also Polyethylene Terephthalate (Pet) Film from Korea, USITC Pub. 
3278, Inv. No. 731-TA-459 (Review) (Feb. 2000). Still, plaintiffs assert 
that in light of “the record evidence and prior [sunset review] deter- 
minations,” the only reasonable conclusion is that injury to the domes- 
tic industry cannot continue or recur. Plaintiffs’ Memorandum at 19. 
Plaintiffs’ argument fails for several related reasons. First, there is 
limited precedential value in sunset reviews since each case presents 
unique interactions of the economic variables the Commission consid- 
ers. See USEC, Inc. v. United States,25CIT___,__——, 182 F Supp. 2d 1, 
14 (2001); Ranchers-Cattlemen Action Legal Foundation v. United 
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States, 23 CIT 861, 891, 74 F Supp. 2d 1353, 1379 (1999). What U-SI 
does not explicitly request, but is essentially asking, is for the Court to 
find that the Commission is departing from consistent agency practice. 
“An action by the ITC becomes an ‘agency practice’ when a uniform and 
established procedure exists that would lead a party, in the absence of 
notification of change, reasonably to expect adherence to the estab- 
lished practice or procedure.” Ranchers-Cattlemen, 23 CIT 884-85, 74F. 
Supp. 2d at 1374. It is difficult to establish agency practice in sunset re- 
views since the presence of a specific factor in a prior sunset review is not 
dispositive of how a factor is interpreted in the current sunset review, or 
of the ultimate decision on whether to revoke the order. Therefore, the 
Court’s inquiry here is whether there is a rational basis in fact for the 
Commission’s determination. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 58-59, 785 F.2d 994, 1004 (1986). 

To the extent that exporters challenging sunset reviews are able to 
demonstrate the existence of a consistent agency practice notwith- 
standing the intrinsic variability of each such review, plaintiffs in the in- 
stant case have clearly failed to do so here. For each case that plaintiffs 
cite where the Commission found one of the aforementioned factors per- 
suasive in revoking an order, there are other cases where the Commis- 
sion did not find that same factor sufficiently persuasive to revoke an 
order. For these reasons, the Commission’s determinations in other sun- 
set reviews did not mandate revocation of the antidumping duty order in 
the present case. 


2. The Commission Adequately Considered the Economic Factors 


U-SI asserts that the Commission erred as a matter of law by not con- 
sidering the factors found in 19 U.S.C. § 1675a(a)(4)(A)-(C).!5 The 
plaintiffs maintain that the Commission addressed the impact of revok- 
ing the antidumping duty order in one brief paragraph that does not sat- 
isfy the Statute. In that paragraph, the Commission stated: 


We have concluded that revocation of the antidumping duty order 
on [wire rod] from France would likely lead to a significant increase 
in the volume of subject imports that would undersell the domestic 
like product and significantly suppress or depress U.S. prices. We 
also find that the volume and price effects of the subject imports 
would likely have a significant adverse impact on the production, 
shipments, sales, market share, and revenues of the domestic in- 
dustry. This reduction in the industry’s production, shipment, 


13 The subsection states: 


In evaluating the likely impact of imports of the subject merchandise on the industry if the order is revoked or the 
suspended investigation is terminated, the Commission shall consider all relevant economic factors which are like- 
ly to have a bearing on the state of the industry in the United States, including, but not limited to— 
(A) likely declines in output, sales, market share, profits, productivity, return on investments, and utiliza- 
tion of capacity, 
(B) likely negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and 
investment, an 
(C) likely negative effects on the existing development and production efforts of the industry, including ef- 
forts to develop a derivative or more advanced version of the domestic like product. 


The Commission shall evaluate all relevant economic factors described in ge are Fe within the context of the 


business cycle and the conditions of competition that are distinctive to the 
19 US.C. §§ 1675a(a)(4). 


‘ected industry. 
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sales, market share, and revenues would adversely impact the in- 
dustry’s profitability and ability to raise capital and maintain nec- 
essary capital investments. We therefore find that revocation of the 
antidumping duty order on [wire rod] imports from France is likely 
to lead to continuation or recurrence of material injury to the US. 
[wire rod] industry within a reasonably foreseeable time. 


Sunset Review at 31. While this paragraph is certainly a cursory state- 
ment of conclusions regarding several of the factors set forth in 
§ 1675a(a)(4), it does not represent the full extent of the Commission’s 
discussion of those factors. The Commission also incorporated its analy- 
sis of the domestic industry on pages 23-25 of the Sunset Review by ref- 
erence. Sunset Review at 30 (“As discussed above * * *” and “[a]s we 
noted * * *” both refer to the conclusions reached in the analysis of the 
domestic industry on pages 23-25 of the Sunset Review.). In that discus- 
sion the Commission analyzed the domestic industry, taking into ac- 
count its original investigation, including the volume, price effect, and 
impact of imports of the subject merchandise on the industry before the 
antidumping duty order was issued. Sunset Review at 23-25. In particu- 
lar, the Commission stated that during the original investigation it had 
“concluded that the lower prices of the subject imports enabled them to 
increase market share in an expanding market at the expense of the do- 
mestic producers, leading to declines in domestic prices, domestic mar- 
ket share, production, shipments, and profitability.” Sunset Review at 
23. 

The Commission also found that the domestic industry is in the same 
situation it was prior to the original investigation, when dumped im- 
ports led to a lower market share for the domestic industry, and conse- 
quently declines in domestic prices, production, shipments and 
profitability.!4 In discussing the likely impact of subject imports on the 
domestic industry if the duty order were revoked, the Commission 
stated that it discounted the significance of evidence that demand for 
wire rod is expanding by noting that “similar circumstances during the 
original investigation did not prevent dumped imports from France 
from capturing market share at the expense of the domestic industry.” 
Sunset Review at 30-31. In light of these declines, the Commission con- 
cluded that the industry’s ability to raise capital and maintain necessary 
capital investments would also decline. 

Against the backdrop of the Commission’s disjunctive analysis of the 
factors from 19 U.S.C. §§ 1675a(a)(4), the plaintiffs’ object that the 
Commission did not discuss all of the factors, including the negative ef- 
fects on cash flow, inventories, employment, wages, return on invest- 
ments, and existing development and production efforts of the industry. 
However, the Statute directs the Commission to consider only the likely 
declines of these factors in the domestic industry, and the presence or 


14 The statute requires the Commission to consider the original investigation in determining whether the material 
injury is likely to continue or recur within a reasonably foreseeable time if the order is revoked. 19 U.S.C. 
§ 1675a(a)(1)(A). 
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absence of any factor is not decisive. See 19 U.S.C. § 1675a(a)(5). The 
Court assumes that since the Commission did not mention the other fac- 
tors that the Commission did not view declines in these factors as likely. 
Because no single factor is dispositive, the Commission is not required 
to discuss every factor it considered when it cites to substantial evidence 
to support its determination. Cf Goss Graphics Systems, Inc. v. United 
States, 216 F.3d 1357, 1362-63 (Fed. Cir. 2000) (within the context of the 
Commission “addressing” several of the factors required in its analysis, 
the Court found there was substantial evidence supporting the Commis- 
sion’s determination). Therefore, the Commission did not err as a mat- 
ter of law by not mentioning all of the factors listed in 19 U.S.C. 
§ 1675a(a)(4). 

Additionally, the plaintiffs maintain that the Commission was re- 
quired to forecast the quantity of imports and the degree of underselling 
and price suppression/depression in order to determine the impact of 
French imports of wire rod on the domestic industry. That level of preci- 
sion is not required in sunset reviews, as the statute requires the Com- 
mission to determine “the likely impact of imports” on the domestic 
industry. See 19 U.S.C. § 1675a(a)(4). Furthermore, § 1675a(a)(6) gives 
discretion to the Commission to consider the degree of underselling. 19 
US.C. § 1675a(a)(6) (“the Commission may consider the magnitude of 
the margin of dumping”) (emphasis added). As the Federal Circuit ex- 
plained: 


In no case will the Commission ever be able to rely on concrete evi- 
dence establishing that, in the future, certain events will occur 
upon revocation of an antidumping order. Rather, the Commission 
must assess, based on currently available evidence and on logical 
assumptions and extrapolations flowing from that evidence, the 
likely effect of revocation of the antidumping order on the behavior 
of importers. 


Matsushita Elec. Indus. Co., Ltd. v. United States, 3 Fed. Cir. (T) 44, 750 
F.2d at 927, 933 (1984). Therefore, the Commission’s impact determina- 
tion is supported by substantial evidence and in accordance with law. 


D. Commissioner Bragg’s determination to cumulate subject imports 
from France with subject imports from Brazil and India is 
supported by substantial evidence and is in accordance with law. 

Under the statute the Commission may cumulate imports from sub- 
ject countries if the sunset reviews were initiated on the same day, the 

Commission determines that there is a reasonable overlap in competi- 

tion between imports from the subject countries and between the sub- 

ject imports and the domestic like product, and the Commission does not 
find that the subject imports are likely to have no discernible adverse 
impact on the domestic industry. 19 U.S.C. § 1675a(a)(7). In the present 
sunset review, five Commissioners, including Commissioner Bragg, 
found that the three above requirements were met so that the Commis- 
sion could exercise its discretion and cumulate imports. See Sunset Re- 
view at 1, n.1, and 29, n.59. While the Commission declined to cumulate 
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on other grounds, see Part II.B.1, supra, Commissioner Bragg decided to 
cumulate imports of wire rod from India, Brazil, and France in her sun- 
set review analysis. 

Plaintiffs challenge the Commission’s finding that the adverse impact 
provision was satisfied, i.e. the determination that the Commission 
could not conclude that there would likely be no discernible adverse im- 
pact. The plaintiffs’ hope is that if the Court rejects the Commission’s 
conclusion on that adverse impact provision, then Commissioner Bragg 
cannot cumulate imports for purposes of the sunset review analysis, and 
thus Commissioner Bragg would have to reconsider her vote not to with- 
draw the duty order. 

In discussing the adverse impact provision, the Commission refer- 
enced its discussion in the volume, price effect, and impact provisions of 
the Sunset Review as its reasoning. Since the Court found that the 
Commission’s determinations of volume, price effect, and impact were 
in accordance with law and supported by substantial evidence, the 
Court holds that the Commission’s determination that it could not con- 
clude there would likely be no discernible adverse impact on the domes- 
tic industry was likewise supported by substantial evidence and in 
accordance with law. 

The plaintiffs also argue that Commissioner Bragg’s determination 
to cumulate imports from France, India, and Brazil was an abuse of dis- 
cretion, and unfairly penalized France for Brazil and India’s failures to 
participate in the sunset review. 

First, Commissioner Bragg did not abuse her discretion by cumulat- 
ing imports. As discussed above, it was within the Commission’s discre- 
tion to cumulate imports because the requirements of § 1675a(a)(7) 
were met. There is no exception for cumulation in the statute based on 
non-participation in the sunset reviews. There is an express exception 
to cumulation under the adverse impact provision, and the Court de- 
clines to create an implied exception for non-participation when Con- 
gress clearly delineated the exceptions it intended under the Statute. !6 

There is also no evidence that France was unfairly penalized for the 
lack of participation by other parties. There is no evidence that Commis- 
sioner Bragg took any adverse inferences. The Commission stated that 
because a number of parties did not participate in the sunset review, the 
Commission “relied on the facts available * * * which consist primarily 
of the evidence in the record from the Commission’s original investiga- 
tions, the information collected by the Commission since the institution 
of these review, and information submitted by the domestic producers 


15 The cumulation analysis in the Commission’s opinion is disjointed. The decision to cumulate analytically comes 
before the analysis of volume, price effect, and impact. The Commission references the later discussions of volume, 
price effect, and impact to support its decision to cumulate. However, since the Commission’s opinion analyzed the 
volume, price effect, and impact of imports from France separately from Brazil and India, that analysis can form the 
support for its determination that the adverse impact provision does not apply to prevent cumulation. See Angus 
Chemical Co. v. United States, 140 F.3d 1478, 1486 (Fed. Cir. 1998) (the Commission’s findings do not need to be dis- 
cussed in a particular place in the opinion) 


16 Cumulation is expressly forbidden if the Commission cannot find that there would likely be no discernible ad- 
verse impact to the domestic industry. 19 U.S.C. § 1675a(a)(6) 





U.S. COURT OF INTERNATIONAL TRADE 81 


and other parties in these reviews.” Sunset Review at 10-11. Therefore, 
Commissioner Bragg’s determination to cumulate imports from 
France, India, and Brazil was not an abuse of discretion and did not un- 
fairly penalize France for the non-participation of India and Brazil. 


IV. CONCLUSION 


For all of the foregoing reasons, the Court sustains the Commission’s 
Sunset Review. A separate order will be entered accordingly. 


(Slip Op. 02-80) 
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OPINION 


GOLDBERG, Senior Judge: This case is before the Court upon cross-mo- 
tions for summary judgment. At issue is the proper tariff classification 
of a part, styled model number “PC 101,” used in certain multifunction 
center (“MFC”) machines and facsimile machines. The plaintiff import- 
er, Brother International Corp. (“Brother”), which manufactures the 
MFC and facsimile machines that use the PC 101, claims that the sub- 
ject merchandise should be classified under subheading 8473.30.50 of 
the Harmonized Tariff Schedule of the United States (“HTSUS”) 
(1998), and may be entered duty free. The United States Customs Ser- 
vice (“Customs”) argues that the subject merchandise should be classi- 
fied under subheading 3702.44.00, HTSUS, dutiable at a rate of 3.7% ad 
valorem. For the reasons that follow, the Court finds that there are no 
material facts in dispute and that the subject merchandise must be clas- 
sified under subheading 8473.30.50, HTSUS, and accordingly grants 
summary judgment for Brother. 
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I. BACKGROUND 


The PC 101 is a part, commonly labled a “printing cartridge,”! that 
consists of a plastic housing with two gears on each side. Inside the plas- 
tic housing is a roll of chemically treated polyethylene terephthalate 
(“PET”) film, mounted on a feed spool and attached to an uptake spool. 
The PC 101 is specifically designed and constructed to be used in four 
models of MFC machines? and five models of facsimile machines 
manufactured and sold by Brother. When the PC 101 has been inserted 
into an appropriate MFC machine, and the machine receives a com- 
mand to print, the gears of the PC 101 interact with those of the MFC 
machine to advance and position the roll of PET film. The MFC ma- 
chine’s thermal print head then heats the PET film, thereby transfer- 
ring the film’s chemicals to plain paper in a pattern that creates the 
characters and images desired by the user. Without the PC 101 installed, 
none of the aforementioned MFC or facsimile machines could function 
in their intended manner, as they would be unable to print. 

Between January and March of 1998, Brother entered four shipments 
of the subject merchandise at the port of Los Angeles. In January 1999, 
Customs liquidated the entries, classifying the merchandise as “* * * 
{plarts of facsimile machines: [o]ther,” under subheading 8517.90.08, 
HTSUS, dutiable at 2.4% ad valorem. Brother filed timely protests, 
claiming that the subject merchandise should be classified as “[plarts 
and accessories * * * suitable for use solely or principally with * * * ma- 
chines of heading 8471: [n]ot incorporating a cathode ray tube: [o]ther,” 
under subheading 8473.30.50, HTSUS. Brother argued that the PC 101 
was principally used in MFC machines rather than facsimile machines, 
and that the MFC machines that used the PC 101 were similar in all re- 
spects to another Brother MFC machine that Customs Headquarters 
had previously ruled classifiable under heading 8471. See U.S. Customs 
Service Headquarters Ruling 961153 (March 30, 1998). Customs denied 
the protests. 

Brother paid all liquidated duties before timely commencing this ac- 
tion. In its response to Brother’s Complaint, Customs filed a counter- 
claim in which it alleged that the subject merchandise is properly 
classified under subheading 3702.44.00, HTSUS, as “[p]hotographic 
film in rolls, sensitized, unexposed, of any material other than paper, pa- 
perboard or textiles * * * without perforations * * * [o]fa width exceed- 
ing 105mm but not exceeding 610mm,” dutiable at a rate of 3.7% ad 
valorem. Both parties moved for summary judgment. 

The Court has jurisdiction under 28 U.S.C. §§ 1581(a) and 1583. 


1 Customs emphatically denies that the PC 101 is accurately characterized as a “printing cartridge,” and instead 
refers to the PC 101 as a “‘PET’ film roll in a plastic housing.” Def.’s Response to P1.’s Statement of Material Facts Not 
in Dispute (“Def.’s Undisputed Facts”), 114, 6. The Court observes from Customs’s own exhibits, however, that the PC 
101 is consistently described as a “printing cartridge” in its packaging and promotional literature. See, e.g., Def.’s Ex. 
A-4 (cardboard box); Def.’s Ex. C (catalog). Of course, such labeling is not dispositive of the issue of the proper tariff 
classification of the merchandise 


“MFC machines typically combine the functions of a printer, digital copier, digital scanner, and facsimile machine. 
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II. DiscussION 
A. Standard of Review 


Summary judgment should be granted “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law.” 
US.C.LT. R. 56(c). “The proper scope and meaning of a tariff classifica- 
tion term is a question of law to be reviewed de novo, while determining 
whether the goods at issue fall within a particular tariff term as properly 
construed is a question of fact.” Franklin v. United States, 289 F.3d 753, 
757 (Fed. Cir. 2002) (citations omitted). That the latter determination is 
a question of fact does not preclude an award of summary judgment 
“when there is no genuine dispute as to the underlying factual issue of 
exactly what the merchandise is.” Bausch & Lomb, Inc. v. United States, 
148 F.3d 1363, 1365 (Fed. Cir. 1998). Thus, the Court must grant sum- 
mary judgment where the “nature and use” of the subject merchandise 
is not in dispute, id. (quoting Nissho Iwai Am. Corp. v. United States, 
143 F3d 1470, 1472-73 (Fed. Cir. 1998)), or where “none of the pertinent 
characteristics of the merchandise is in dispute, and thus the sole issue 
is a matter of properly interpreting the classification term at issue * * * 
to determine whether the scope of that term is broad enough to encom- 
pass the items with the particular characteristics.” Bausch & Lomb, 148 
F.3d at 1365 (ellipsis in original) (quoting [KO Indus., Ltd. v. United 
States, 105 F.3d 624, 626-27 (Fed. Cir. 1997)). 

Customs’s classification decisions enjoy a statutory presumption of 
correctness. 28 U.S.C. § 2639(a)(1) (2000). Citing Tomoegawa USA, Inc. 
v. United States, 12 CIT 112, 681 F Supp. 867 (1988), aff'd in part 7 Fed. 
Cir. (T) 29, 861 F2d 1275 (1988), and Universal Elecs., Inc. v. United 
States, 20 CIT 337 (1996), aff'd 112 F.3d 488 (Fed. Cir. 1997), Brother 
argues that Customs’s classification is not entitled to this presumption 
in the instant case, because Customs has admitted that its initial classi- 
fication of the subject merchandise was erroneous. 

If the Court were to find that material facts were sufficiently in dis- 
pute as to preclude an award of summary judgment, Brother would be 
correct. Instead, Brother’s argument is moot, for “when the Court is 
presented with a question of law in a proper motion for summary judg- 
ment, th[e statutory] presumption [of correctness] is not relevant.” 
Marathon Oil Co. v. United States, 24 CIT ___, __, 93 F Supp. 2d 
1277, 1279 (2000). The statutory presumption of correctness is simply 
“a procedural device that is designed to allocate, between the two liti- 
gants in a lawsuit, the burden of producing evidence in sufficient quanti- 
ty.” Universal Elecs. Inc. v. United States, 112 F.3d 488, 492 (Fed. Cir. 
1997). “[W]ith respect to pure questions of law, such as the proper inter- 
pretation ofa particular tariff provision or term[,] * * * the importer has 
no duty to produce evidence as to what the law means because evidence 
is irrelevant to that legal inquiry.” Jd. Thus, in a case such as this one, 
where the Court determines that there are no material facts in dispute, 
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Customs’s proposed classification is not entitled to the statutory pre- 
sumption of correctness.° 

However, there exists an important distinction between a presump- 
tion of correctness, which is a procedural device that allocates evidentia- 
ry burdens between two parties to a litigation, and the notion of 
deference, which is governed by standards of review. See Universal 
Elecs., 112 F.3d at 493. The Court does owe deference to Customs’s clas- 
sification rulings “in accordance with the principles set forth in Skid- 
more v. Swift & Co., 323 U.S. 134 (1944).” Franklin, 289 F.3d at 757 
(citing United States v. Mead Corp., 533 U.S. 218, 234-35 (2001); Mead 
Corp. v. United States, 238 F.3d 1342, 1346 (Fed. Cir. 2002)). The Court 
of International Trade gives deference to Customs’s classification rul- 
ings proportional to their “power to persuade,” Mead, 533 U.S. at 235 
(quoting Skidmore, 323 U.S. at 140), in accordance with their “thor- 
oughness, logic and expertness, [ ] fit with prior interpretations, and 
any other sources of weight.” Mead, 533 U.S. at 235. That Customs has 
abandoned its original classification of the subject merchandise, and 
now advances another in its litigation briefs, is certainly one factor the 
Court is entitled to consider in assessing the persuasive power of Cus- 
toms’s proposed classification. 


B. The Parties’ Arguments 


Brother claims that the PC 101 is prima facie classifiable under head- 
ing 8473 of the HTSUS as a “[p]art[] * * * suitable for use solely or prin- 
cipally with machines of headings 8469 to 8472.” Brother argues that 
the PC 101 isa “part” because it is integral to the successful functioning 
of the machines in which it is used, and that unrebutted evidence proves 
it is used “principally” with MFC machines, which are classifiable under 
heading 8471.4 

Citing Bauerhin Techs. Ltd. P’ship v. United States, 110 F.3d 774 (Fed. 
Cir. 1997), Brother observes that an imported item is classifiable as a 
part if it passes either of two tests: (1) it is an “integral, constituent, or 
component part, without which the article to which it is to be joined, 
could not function as such article,” id. at 779 (quoting United States v. 
Willoughby Camera Stores, Inc., 21 CCPA 322 (1933)), or (2) it is “dedi- 
cated solely for use with another article.” Bauwerhin, 100 F.3d at 779 (cit- 
ing United States v. Pompeo, 43 CCPA 9 (1955)). Brother claims that the 


3 The Court recognizes that this determination contravenes certain language in a recent Court of International 
Trade decision suggesting otherwise. See Rubie’s Costume Co. v. United States, 26 CIT ,____, 196 F. Supp. 2d 1320, 
1325 (2002) (“Where [ ] there are no material facts in dispute and only questions of law remain, Plaintiff must show 
legal error to overcome the statutory presumption of correctness.”). In so holding, Rubie’s Costume relied on Commer- 
cial Aluminum Cookware Co. v. United States, 20 CIT 1007, 1013, 938 F Supp. 875, 881 (1996). However, the holding of 
Commercial Aluminum on this point is disfavored. See Rollerblade, Inc. v. United States, 112 F.3d 481, 484 (Fed. Cir. 
1997) (“Customs’ and the Court of International Trade’s (in Commercial Aluminum) interpretation of § 2639 is incon- 
sistent with our precedent * * *.”); Verosol USA, Inc. v. United States, 20 CIT 1251, 1252 n.5, 941 F. Supp. 139, 141n.5 
(1996) (“Were the Commercial Aluminum rule followed, the responsibility of the Court of International Trade to inter- 
pret tariff terms would be greatly curtailed; no longer determined de novo by the court, the meaning of tariff terms 
would instead depend on the quality of the advocacy of the litigant challenging Customs’ interpretation.”). 

4 Customs has approved protests for each of the MFC models that use the PC 101, classifying them under subheading 
8471.60.6500, HTSUS. P1.’s Statement of Material Facts Not in Dispute Pursuant to R. 56(h) (“P1.’s Material Facts”), 
115; Def.’s Material Facts, 1 15. Although Customs argues that Brother has failed to establish that the PC 101 is princi- 
pally used in MFC machines, rather than in facsimile machines (which are not classifiable under headings 8469 to 
8472), Customs does not argue that MFC machines are not properly classifiable under heading 8471. 
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PC 101 passes both tests. It is an integral part of MFC machines because 
without the PC 101, such machines could not function in their intended 
roles as they would lack the means to create a printed image, and would 
instead display an error message instructing the user to insert a PC 101 
cartridge. Brother claims that the PC 101 also passes the second Bauer- 
hin test because it is dedicated solely for use with MFC and facsimile ma- 
chines, and has no other legitimate or fugitive uses.® 

In response to Customs’s argument that the PC 101 is classifiable as 
photographic film because it contains a roll of PET film, Brother directs 
the Court’s attention to the decision of the Court of Appeals for the Fed- 
eral Circuit in Mita Copystar America v. United States, 160 F3d 710 
(Fed. Cir. 1998). In that case, the Federal Circuit reversed this Court’s 
classification of toner cartridges for photocopier machines as “chemical 
preparations for photographic uses,” under subheading 3707.90.30. 
Instead, the Mita court held that such cartridges were properly classi- 
fied as “parts and accessories of electrostatic photocopying apparatus,” 
under subheading 9009.90.00, id. at 714, notwithstanding the fact that 
the toner contained within the cartridges was itself classifiable as 
“chemical preparations for photographic uses” when imported sepa- 
rately. Jd. at 712. The court reasoned that the cartridges were parts of 
photocopier machines because they “are sold with toner inside; they re- 
main with the toner throughout its use by the photocopier; they are the 
standard device for providing toner to the photocopier; and they are not 
designed for reuse.” Jd. at 712-13. Observing that Note 2(b) to Chapter 
90 of the HTSUS required that parts of particular machines “are to be 
classified * * * with the machines of that kind,” and that neither the 
chapter nor heading notes governing heading 3707 required goods clas- 
sifiable under that heading to be classified thus, the court held that the 
cartridges should be classified as photocopier parts. Jd. at 713-14. 
Brother argues that Mita governs the resolution of the instant case be- 
cause: (1) the toner in the cartridges in Mita is analogous to the PET film 
roll in the PC 101; and (2) Note 2(b) of Section XVI (which subsumes 
heading 8473) of the HTSUS requires parts classifiable under heading 
8473 to be classified within that heading, just as did the Chapter Note in 
Mita. 

Customs claims that the PC 101 is prima facie classifiable under head- 
ing 3702 ofthe HTSUS as “[p]hotographic film in rolls, sensitized, unex- 
posed, of any material other than paper, paperboard, or textiles.” Citing 
QMS, Inc. v. United States, 19 CIT 551 (1995), in which the Court of In- 
ternational Trade held that rolls of PET film were classifiable as “photo- 
graphic film” under heading 3702, Customs argues that the PC 101 is 
likewise classifiable under heading 3702 because it is simply a roll of 
PET film in plastic housing. Customs argues that whatever the merits of 


5 While contesting their legal relevance, Customs admits the essential accuracy of these characterizations of the PC 
101’s functions. See Def.’s Material Facts, 18 (admitting PC 101 is involved in the printing process), § 10 (admitting 
without the PC 101 installed, none of the MFC machines could function in their intended manner as they would be 
unable to print), 111 (admitting that the PC 101 is “designed and constructed to be used” in Brother’s MFC and facsim- 
ile machines). 
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Brother’s proposed classification of the PC 101 as a part, because the 
QMS court found that “photographic film” under heading 3702 was a 
more specific description than “parts and accessories” under heading 
8473, see id. at 561, 563, this court is obliged by principles of stare decisis 
to classify the PC 101 under subheading 3702.44.00. 


C. The PC 101 Is Classifiable Under Subheading 8473.30.50 


In determining the proper classification of imported merchandise, the 
Court is guided by the General Rules of Interpretation (“GRI”) of the 
HTSUS and the Additional United States Rules of Interpretation. See 
Franklin v. United States, 289 F.3d 753, 757 (Fed. Cir. 2002). GRI 1 pro- 
vides that “classification shall be determined according to the terms of 
the headings and any relative section or chapter notes * * *.” The GRI 
must be applied in numerical order, see North Am. Processing Co. v. 
United States, 236 F.3d 695, 698 (Fed. Cir. 2001); thus, if the application 
of GRI 1 provides the proper classification, the Court may not consider 
any of the subsequent GRI. See Mita, 160 F.3d at 712. 


1. The PC 101 is a “part” 


For the PC 101 to be classifiable under heading 8473, Brother must 
first establish that it is a “part.” The PC 101 has the indicia of a part, 
notwithstanding the fact that it contains a roll of PET film that would 
otherwise be classifiable as “photographic film[]” if imported separate- 
ly. The PC 101 is sold with the PET film inside; the PC 101 remains with 
the PET film throughout its use by the MFC and facsimile machines; 
and the PC 101 is the standard device for providing the MFC or facsimile 
machines with the PET film that is required for them to be able to print 
images on paper. Cf. Mita, 160 F.3d at 712-13. Moreover, as Brother ar- 
gues, the PC 101 comports with the definitions of parts set forth in 
Bauerhin Techs. Ltd. P’ship v. United States, 110 F3d 774 (Fed. Cir. 
1997). First, the PC 101 is an integral part of the MFC and facsimile ma- 
chines that use it, for these machines cannot function in their intended 
capacity unless the PC 101 is properly inserted, as they would lack the 
means to create a printed image. Cf id. at 779 (citing United States v. 
Willoughby Camera Stores, Inc., 21 CCPA 322 (1933)). And second, the 
cartridge is exclusively designed and constructed for use in Brother’s 
MFC and facsimile machines. Cf Bauerhin, 110 F.3d at 779 (citing 
United States v. Pompeo, 43 CCPA 9 (1955)); see also infra Part II.D.2. In 
light of Mita and Bauerhin, the Court concludes that the PC 101 isa 
“part” within the meaning of the tariff statutes. 


6 The PC 101, unlike the toner cartridges at issue in Mita, is apparently capable of reuse. See Def.’s Ex. C (advertising 
refill rolls of PET film for the PC 101). In light of the other indicia that the PC 101 is a part, the Court does not under- 
stand the PC 101’s suitability for reuse to preclude a determination that it is a part. The reuse provision in Mita was 
derived from Bruce Duncan Co., Inc. v. United States, 63 Cust. Ct. 412 (1969), but in that case the court focused on the 
imported butane cartridges’ incapacity for reuse in order to distinguish them from ordinary shipping containers hold- 
ing butane. In light of the especial design, including gears, of the PC 101’s plastic housing, Customs cannot and does not 
contend that it is merely a shipping container. 

Neither does the possibility that the refill rolls, imported individually, might be properly classified as “photographic 
films” require a contrary result. It is axiomatic that the classification of imported articles is determined by their condi- 
tion at the time of importation. See, e.g., Donalds Ltd. v. United States, 32 Cust. Ct. 310, 314 (1954). 
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2. Brother’s uncontroverted evidence establishes that the PC 101 is 
principally used in MFC machines 


Customs argues that even if the PC 101 may be considered a “part,” 
the Court cannot find that it falls within the ambit of heading 8473 be- 
cause the determination of whether the PC 101 is “principally used” 
with machines of heading 8471, i.e., MFC machines rather than facsim- 
ile machines, is a factual determination not amenable to disposition on 


summary judgment. The Court finds this contention to be without mer- 
it. 

Customs is certainly correct that the determination of whether the 
PC 101 is principally used with MFC machines is primarily a factual de- 
termination. However, there exists no genuine issue as to this material 
fact, as Customs has proffered nothing to rebut the substantial evidence 
Brother has adduced showing that the PC 101 is principally used with 
MFC machines. Customs concedes that the PC 101 is designed and 
constructed for use in Brother’s MFC and facsimile machines, see supra 
n.5, and has not alleged that it has any other legitimate or fugitive uses. 
Brother has submitted an affidavit from Matthew Hahn, Director of 
Marketing, Product Accessories, at Brother, stating that the PC 101 can 
only be used with certain of Brother’s MFC and facsimile machines and 
that it has no other known uses. Thus, there is no real dispute that the 
PC 101 is used exclusively in Brother’s MFC and facsimile the ma- 
chines; the only remaining issue is in which one of the two types of ma- 
chines it is principally used.’ 

Mr. Hahn’s affidavit states that in 1998, the year in which the subject 
merchandise was entered, Brother sold 19,801 MFC machines that use 
the PC 101, and 6,397 facsimile machines that use the PC 101. Ex- 


7 As Customs concedes that the PC 101 has no other uses, the Court can reject out of hand Customs’s argument that 
summary judgment is inappropriate because Brother has not established the “class or kind” of goods to which the PC 
101 belongs. Customs’s argument rests on its misconstruction of Add’l U.S. R. Interpretation 1(a), which provides: 

a tariff classification controlled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or kind to which the im- 
ported goods belong, and the controlling use is the principal use 

Customs maintains that because heading 8473 is a use provision, Brother is obliged to demonstrate the “class or 
kind” to which the subject merchandise belongs—“not merely for the specific merchandise at issue (i.e., the PC 101), 
but for the ‘class or kind’ of merchandise to which that importation belongs (e.g., ‘photographic film’).” Def.’s Reply 
Mem.., at 12-13. Customs’s argument betrays a fundamental misapprehension of the nature and purpose of the “class 
or kind” inquiry. 

“The purpose of ‘principal use’ provisions in the HTSUS is to classify particular merchandise according to the ordi- 
nary use of such merchandise, even though particular imported goods may be put to some atypical use.” Primal Lite, 
Inc. v. United States, 182 F.3d 1362, 1364 (Fed. Cir. 1999) (noting by way of example that a race car imported for use in 
advertising would still be classified as a vehicle used principally for automobile racing). The scope of the “class or kind” 
inquiry should be narrowly tailored to “the particular species of which the merchandise is a member.” Jd. The inquiry 
takes into account whether the pertinent characteristics of the imported merchandise are akin to those of the typical 
merchandise falling within the proposed use classification. See Minnetonka Brands, Inc. v. United States, 24CIT__, 
____, 110 F Supp. 2d 1020, 1027 (2000) (factors for consideration include purchasers’ expectations, the environment of 
the sale, and recognition within the trade) 

Thus, the relevant inquiry here is not, as Customs suggests, how the class of “photographic film” is principally used, 
because heading 3702 is not the heading being construed (and is not, in any event, a use heading). Instead, the only 
“class or kind” issue in this case is whether Brother can demonstrate that the PC 101 falls within the class or kind of 
“parts for MFC machines,” rather than the class or kind of “parts for facsimile machines.” Cf. Pistorino & Co., Inc., 67 
CCPA 1, 3-4, 607 F.2d 989, 991-92 (1979) (holding that entries of beam cutters principally destined for use in the shoe 
industry were not classifiable as “shoe machinery” because they were not shown to be of a different class or kind than 
other beam cutters). That determination turns on principal use 

Brother’s undisputed evidence shows that the subject merchandise was not entered for some atypical or fugitive use, 
that the PC 101’s essential characteristics are not unlike those of parts for multifunction centers, that the PC 101 is 
treated as a part of an MFC machine within the marketplace, and, as discussed infra, that the PC 101 is principally used 
as a part for MFC machines. Consequently, there is no live factual dispute concerning the “class or kind” of goods to 
which the PC 101 belongs. 
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pressed in relative terms, 75.6% of the machines were MFC machines 
and 24.4% were facsimile machines—a ratio of more than three to one. 
The uncontroverted and unimpeached testimony of a single witness 
may be sufficient to establish the use of an imported good. United States 
v. Gardel Indus., 33 CCPA 118, 122 (1946); Arden Mfg. Co. v. United 
States, 65 Cust. Ct. 594, 599 (1970); accord Innotech Aviation Ltd. v. 
United States, 21 CIT 1392, 1395, 992 F. Supp. 411, 414 (1997). While 
Customs posits that the subject merchandise could be principally used 
as replacement parts in facsimile machines sold prior to 1998, it offers 
not a scintilla of evidence to support this idle speculation. More impor- 
tantly, as explained infra n.7, the use inquiry focuses on the principal 
use, at the time of importation, of the class or kind of good to which the 
subject merchandise belongs. Brother’s sales figures for 1998 clearly es- 
tablish that the principal use for the PC 101 at the time of importation 
was as a part for MFC machines. 

In opposing Brother’s motion for summary judgment, Customs is not 
entitled “simply [to] rest on its pleadings. Rather, it must produce evi- 
dence * * * which set[s] forth specific facts showing that there is a genu- 
ine issue for trial.” Black & White Vegetable Co. v. United States, 24 CIT 
___,__, 125 F Supp. 2d 531, 536-37 (2000) (internal quotation marks 
omitted). See also Crown Operations Int’l, Ltd. v. Solutia, Inc., 289 F.3d 
1367, 1375 (Fed. Cir. 2002) (“Once the moving party has satisfied its ini- 
tial burden, the opposing party must establish a genuine issue of materi- 
al fact and cannot rest on mere allegations, but must present actual 
evidence.”). As Customs has not met this burden, there is no material 
dispute that the PC 101 is principally used with machines of heading 
8437. Because the Court has already determined that the PC 101lisa 
part, the subject merchandise is prima facie classifiable under subhead- 
ing 8473.30.50, HTSUS. 


D. The PC 101 must be classified under heading 8473 regardless of 
whether it is also prima facie classifiable as “photographic film[]” 
Having established that the subject merchandise is prima facie classi- 
fiable as parts of MFC machines, the Court turns to Customs’s compet- 
ing proposed classification. Customs argues that because the court in 
QMS, Inc. v. United States, 19 CIT 551 (1995), classified a roll of PET 
film as “photographic film” under heading 3702, the PC 101 is likewise 
classifiable under heading 3702 because it contains a roll of PET film. 
Customs contends that even if the PC 101 is also prima facie classifiable 
as a part of a MFC machine, by operation of GRI 3(a)® it must be classi- 
fied under heading 3702, as the QMC court found the heading for “pho- 
tographic films” to be more specific than the alternative “parts and 
accessories” classification at issue in that case. Customs further argues 
that the Court must classify the PC 101 as photographic film out of re- 
spect for congressional intent, and for the principles of stare decisis. 


8 GRI 3(a) directs that when goods are prima facie classifiable under two or more headings, they should be classified 
under the heading providing the most specific description. 
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1. The Court is not bound by stare decisis to follow QMS 


Taking these arguments in reverse order, the Court begins by reject- 
ing Customs’s argument that the Court’s obligation to follow QMS con- 
trols this case. “The applicability of the doctrine of stare decisis is within 
the discretion of the [Clourt.” De Laval Separator Co. v. United States, 1 
CIT 144, 148, 511 F Supp. 810, 814 (1981). Certainly, the Court recog- 
nizes the general principle that “stare decisis is bottomed on the sound 
public policy that there must be an end to litigation and that, therefore, 
questions formerly determined should not be readjudicated except on a 
showing of clear and convincing error in the former holding.” Schott Op- 
tical Glass, Inc. v. United States, 7 CIT 36, 38, 587 F Supp. 69, 70-71 
(1984), rev’d 3 Fed. Cir. (T) 35, 750 F2d 62 (1984). However, the doctrine 
presents special problems in the context of classification cases. It is a 
well-established principle that “in customs classification cases a deter- 
mination of fact or law with respect to one importation is not res judica- 
ta as to another importation of the same merchandise to the same 
parties.” Schott Optical Glass, Inc. v. United States, 3 Fed. Cir. (T) 35, 36, 
750 F.2d 62, 64 (1984) (citing United States v. Stone & Downer Co., 274 
U.S. 225, 236 (1927)). Ata minimum, the party opposing the application 
of stare decisis must be afforded an opportunity to show that the prior 
decision was clearly erroneous. Schott Optical, 3 Fed. Cir. (T) at 37-38, 
750 F.2d at 64-65. Application of stare decisis is particularly inappropri- 
ate here, where the imported merchandise is different, the parties are 
different, and the intervening decision by the Federal Circuit in Mita 
may well have circumscribed the relevance of QMS to the instant case. 


2. Evidence of Congress’s intent with respect to photographic films 
undercuts Customs’s argument that the PC 101 must be classified 
under heading 3702 


In QMS, the court rejected Customs’s classification of the PET film 
rolls at issue as “typewriter or similar ribbons,” and then determined 
that the rolls were classifiable as “photographic film” because it under- 
stood the statutory and scientific definitions of “photographic” to be 
“sufficiently broad so as to indicate a legislative intent to include within 
the tariff provisions of Chapter 37 more processes than what may be 
considered conventional photography.” 19 CIT at 562. Applying GRI 
3(a), the court then classified the merchandise as photographic film, in 
preference to the importer’s proposed classification of the rolls as “parts 
and accessories,” on the grounds that the latter classification was less 
specific. 

In classifying rolls of PET film as photographic film, the QMS court 
did not have occasion to consider the legislative history that Customs 
now cites as evidence that Congress intended for photographic film to be 
classified only as such. In United States v. American Express Co., 29 
CCPA 87 (1941), which Customs cites extensively, the United States 
Court of Customs and Patent Appeals held that film separators that 
were parts of film packs were not classifiable as “parts of cameras.” The 
court reasoned that the film packs of which the film separators were a 
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part could not themselves be classified as parts of cameras, because Con- 
gress intended that rolls of film not be dutiable as parts of cameras. Id. at 
92-95. Customs seizes on this holding as evidence that Congress in- 
tended that the PET film in the PC 101 be classified as photographic 
film. 

Customs’s argument, however, overlooks the rationale underlying 
Congress’s intent. As the American Express court recognized, Congress 
provided for separate treatment of film rolls in the Tariff Schedule of the 
United States (“TSUS”) because it recognized that film was a discrete 
product; like the paper used in a typewriter, it was simply “the material 
upon which the camera operates.” Jd. at 95. Through interaction with 
the camera, the film becomes exposed, and is removed, retaining its es- 
sential characteristic as an item with intrinsic value, suitable for use in 
other purposes, such as archiving images or making prints therefrom. 
See id.; see also Charles Hagen, “Just How Sacred Should Photo Nega- 
tives Be?”, N.Y. Times, C-13 (March 3, 1992) (discussing almost price- 
less value of Edward Weston’s film negatives). 

By contrast, the PET film roll within the PC 101 is not the material on 
which an MFC machine that uses it operates. It is not the output of the 
MFC machine, but merely plays a role in the production of that output, 
the paper on which an image is created through interaction of the PC 
101 and the MFC machine’s thermal print head. Once the PET film roll 
within the PC 101 is used up, it is discarded; it has no intrinsic value or 
separate purpose. Thus, the evidence of Congress’s intent actually mili- 
tates against the classification of the PET film roll within the PC 101 as 
photographic film. The court need not decide this issue, however, for as- 
suming arguendo that the PET film roll within the PC 101 is prima facie 
classifiable as photographic film, the rationale underlying Congress’s 
intent that it be classified as such rather than as a part clearly does not 
apply. 


3. By operation of GRI 1 and Section XVI Note 2(b), HTSUS 


Customs claims that even if the PC 101 is prima facie classifiable both 
as a part of MFC machines and as photographic film, in accordance with 
QMS and GRI 3(a) it must be classified as the latter because that head- 
ing provides the more specific description. See QMS, 19 CIT at 561, 563. 

As discussed infra, the GRI must be applied in numerical order. See 
North Am. Processing Co. v. United States, 236 F.3d 695, 698 (Fed. Cir. 
2001). Thus, if the application of GRI 1 provides the proper classifica- 
tion, the Court need not apply the relative specificity provision of GRI 
3(a). GRI 1 provides that “classification shall be determined according 
to the terms of the headings and any relative section or chapter notes.” 
Note 2(b) to Chapter XVI provides that “[o]ther parts, if suitable for use 
solely or principally with a particular kind of machine, * * * are to be 
classified with the machines of that kind or in heading * * * 8473 * * * as 
appropriate.” Because the relative section note provides that goods clas- 
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sifiable as parts of MFC machines shall be classified as such, the Court 
need not perform a relative specificity analysis under GRI 3(a).9 


III. CONCLUSION 
For the foregoing reasons, the Court finds that the subject merchan- 
dise must be classified under subheading 8473.30.50, HTSUS, as a 
“[plart[{] * * * suitable for use * * * principally with * * * machines of 
heading [8471]: [n]ot incorporating a cathode ray tube: [o]ther.” 


(Slip Op. 02-82) 


ACCIAI SPECIALI TERNI S.PA., ET AL., PLAINTIFFS v. UNITED STATES OF 
AMERICA, DEFENDANT, AND ALLEGHENY LUDLUM CORP, ET AL. 
DEFENDANT-INTERVENORS 


Court No. 01-00051 


[In consideration of Results of Redetermination on Remand Pursuant to Acciai Speciali 
Terni S.p.A. et al., v. United States, Slip. Op. 02-51 (Ct. Int’] Trade June 4, 2002) (Remand 
Redetermination), Plaintiffs’ Comments on Department of Commerce Remand Redeter- 
mination, Defendart-Intervenors’ Response to Plaintiffs’ Comments on Department of 
Commerce Remand Redetermination, Plaintiffs’ Motion for Reconsideration of the 
Court’s Opinion and Remand Order of June 4, 2002, Defendant’s Response in Opposition 
to Plaintiffs’ Motion for Reconsideration, and Defendant-Intervenors’ ynse in Op- 
position to Plaintiffs’ Motion for Reconsideration, the Remand Redetermination is sus- 
tained in its entirety. Plaintiffs’ motion for reconsideration of the Court’s opinion and 
remand order of June 4, 2002 is denied. ] 


(Dated August 6, 2002 


Hogan & Hartson L.L.P (Lewis E. Leibowitz, Lynn G. Kamarck, H. Deen K 
Plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, 
mercial Litigation Branch, Civil Division, United States Department « tice; I 
Lau, Assistant Director, Commercial Litigation Branch, Civil Division, 
partment of Justice; Brent M. McBurney, Attorney, Commercial Litigation f Ci 
Division, United States Department of Justice, Michele D. Lynch, Attorney, Office of the 
Chief Counsel for Import Administration, United States Department of Commerce, Of 
Counsel, for Defendant. 

Collier Shannon Scott, PLLC (Eric R. McClafferty, Michael J. Coursey, Kathleen W. 
Cannon, David A. Hartquist) for Defendant-Intervenors 

Dewey Ballantine L.L.P (John A. Ragosta, John R. Magnus, Hui Yu) for Amici 


OPINION 
CARMAN, Chief Judge: In Acciai Speciali Terni, S.p.A. v. United States, 
No. 01-00051, 2002 WL 1225536 (Ct. Int’! Trade June 4, 2002), this 


9 Were the Court to undertake such an analysis, it is far from certain that it would reach the same 
QMS court. Under the rule of relative specificity, a good should be classified under “the provi with requi 
that are more difficult to satisfy and that describe the article with the greatest degree of accuracy and certainty 
do Food Corp. v. United States, 140 F:3d 1437, 1441 (Fed. Cir. 1998). “|A| product described by both a use provision and 
an eo nomine provision is generally more specifically provided for under the use provision.” Id 
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Court remanded Grain-Oriented Electrical Steel From Italy; Final Re- 
sults of Countervailing Duty Administrative Review, 66 Fed. Reg. 2,885 
(Jan. 12, 2001) (Final Results) to the Department of Commerce (“Com- 
merce” or “the Department”) to explain whether the Department had 
determined that the private holding company KAI, in acapacity as a sep- 
arate purchaser, became legally responsible for all Acciai Speciali Terni, 
S.p.A.’s (“AST”) assets and liabilities upon purchasing AST. Alterna- 
tively, Commerce was to explain whether AST, after its sale to KAI 
(“Post-Sale AST”), continued to have responsibility for the assets and 
liabilities attributed to AST before the sale (“Pre-Sale AST”). 

On June 24, 2002, Commerce filed with this Court Results of Redeter- 
mination on Remand Pursuant to Acciai Speciali Terni S.p.A., et al., v. 
United States, Slip. Op. 02-51 (Ct. Int’] Trade, June 4, 2002) (Remand 
Redetermination). In the Remand Redetermination, Commerce states 
that upon review of the administrative record, Commerce determined 
that Post-Sale AST “continued to have responsibility for all of pre-sale 
AST’s assets and liabilities.” Remand Redetermination at 1. In support 
of this determination, Commerce first notes “there is nothing in the re- 
cord to suggest that, as a result of the privatization, AST relinquished its 
direct, legal ownership and control over any of its assets. Likewise, there 
is nothing in the record to suggest that, as a result of privatization, AST 
relinquished responsibility for any of the debt obligations of pre-sale 
AST.” Id. at 3. 

Commerce next points to two pieces of affirmative record evidence 
that support its “conclusion that there was complete continuity of finan- 
cial position between pre- and post-sale AST”: first, a comparison of 
AST’s financial statements as of December 31, 1993 with AST’s finan- 
cial statements as of December 31, 1994; and second, the text of the Pur- 
chase Agreement, signed by KAI, making clear that AST sold shares to 
KAI but nowhere suggesting AST transferred assets or liabilities to 
KAT. Id. at 3-4. 

Finally, Commerce remarks its finding is consistent with the primary 
reason many companies incorporate—to shield owners of company 
shares (here KAI) from liability for the company (AST). Jd. at 4-5. In re- 
sponse to AST’s assertion that, according to the Italian Civil Code, a 100 
percent sole shareholder is fully and solely responsible for a company’s 
assets and liabilities, Commerce states it has found no record evidence 
to support this assertion and that even if KAI assumed some residual or 
contingent responsibility for AST’s debts, privatized AST could contin- 
ue to be found to have full and direct responsibility for its debts. Jd. at 5. 

This Court will sustain the Remand Determination unless it is “un- 
supported by substantial evidence on the record, or otherwise not in ac- 
cordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). This Court finds 
substantial evidence supports Commerce’s determination that continu- 
ity of assets and liabilities remained between Pre- and Post-Sale AST. 
Substantial evidence is “more than a mere scintilla. It means such rele- 
vant evidence as a reasonable mind might accept as adequate to support 
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a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 
(1951) (internal quotations omitted). Here, the record provides two 
pieces of relevant evidence that a reasonable mind might accept as ade- 
quate to support the conclusion that Post-Sale AST remained fully re- 
sponsible for its pre-sale assets and liabilities: (1) the comparison 
between AST’s 1993 and 1994 financial statements; and (2) the Pur- 
chase Agreement’s clear wording that KAI was purchasing shares and 
its lack of any reference to a transfer of assets or liabilities. 

Plaintiffs point to the Government of Italy’s statement that “KAI as- 
sumed the whole of AST indebtedness” to contradict Commerce’s claim 
that nothing in the record suggests that the privatization resulted in 
AST relinquishing responsibility for any of the debt obligations of pre- 
sale AST. (Pls.’ Cmts. at 4-5 (citing Final Results of Redetermination 
Pursuant to Court Remand, Acciai Speciali Terni S.p.A. v. United 
States, Court No. 99-06—00364 (August 14, 2000); Issues and Decision 
Memorandum: Final Results of Countervailing Duty Administrative 
Review: Grain-Oriented Electrical Steel from Italy from Holly A. Kuga 
to Troy H. Cribb (Decision Memorandum) adopted into Final Results, 
66 Fed. Reg. 2,885 (Jan. 12, 2001)). “[T]he possibility of drawing two in- 
consistent conclusions from the evidence,” however, “does not prevent 
an administrative agency’s finding from being supported by substantial 
evidence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966) (citations omitted). Plaintiffs had every opportunity during the 
underlying proceedings to object to the same language that led this 
Court to remand the issue of continuity of assets and liabilities to Com- 
merce. 

This Court is satisfied that substantial evidence on the record sup- 
ports Commerce’s determination that Post-Sale AST continued to have 
responsibility for all of Pre-Sale AST’s assets and liabilities. Therefore, 
this Court finds substantial evidence on the record supports the Depart- 
ment’s determination that Pre- and Post-Sale AST are the same entity 
and sustains the Remand Redetermination in its entirety. Plaintiffs’ 
motion for reconsideration of the Court’s opinion and remand order of 
June 4, 2002 is denied. 
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(Slip Op. 02-83) 


PAcIFIC GIANT, INC., ET AL., PLAINTIFFS v. UNITED STATES OF AMERICA, 
DEFENDANT, AND CRAWFISH PROCESSORS ALLIANCE, ET AL. 
DEFENDANT-INTERVENORS 


Court No. 01-00340 


[Upon consideration of Plaintiffs’ Rule 56.2 Motion for Judgment Upon the Agency Re- 
cord, Defendant’s response, and Plaintiffs’ reply, Plaintiffs’ motion is denied. The Depart- 
ment of Commerce’s determination in Freshwater Crawfish Tail Meat From the People’s 
Republic of China: Notice of Final Results of Antidumping Duty Administrative Review 
and New Shipper Reviews, and Final Partial Rescission of Antidumping Duty Adminis- 
trative Review, 66 Fed. Reg. 20,634 (Apr. 24, 2001), amended by Freshwater Crawfish Tail 
Meat From the People’s Republic of China: Amended Final Results of Administrative Re- 
view and New Shipper Reviews, 66 Fed. Reg. 30,409 (June 6, 2001), is affirmed in part and 
remanded in part. Plaintiffs’ motion for a hearing is denied.] 


(Dated August 6, 2002) 


Garvey, Schubert & Barer (John C. Kalitka, William E. Perry), Washington, D.C., for 
Plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice; Mark L. 
Josephs, Senior Trial Counsel, Commercial Litigation Branch, Civil Division, United 
States Department of Justice; Arthur D. Sidney, Attorney, Office of the Chief Counsel for 
Import Administration, of Counsel, for Defendant. 

Adduci, Mastriani & Schaumberg, L.L.P (Will E. Leonard, Mark Leventhal, John C. 
Steinberger), Washington, D.C., for Defendant-Intervenors. 


OPINION 


CARMAN, Chief Judge: This matter comes before the Court on a motion 
for judgment on the administrative record filed by Pacific Giant, Inc., 
Worldwide Link, Inc., and Ocean Duke Corp. (“Plaintiffs”). Plaintiffs 
challenge the Department of Commerce’s (“Department” or “Com- 
merce”) determination in Freshwater Crawfish Tail Meat from the 
People’s Republic of China: Notice of Final Results of Antidumping Duty 
Administrative Review and New Shipper Reviews, and Final Partial Re- 
scission of Antidumping Duty Administrative Review, 66 Fed. Reg. 
20,634 (Apr. 24, 2001), amended by 66 Fed. Reg. 30,409 (June 6, 2001) 
(Final Results). Specifically, Plaintiffs contest: (1) Commerce’s applica- 
tion of adverse inferences in choosing from facts available for factors of 
production of respondent Huaiyin Foreign Trade Corporation No. 30 
(“HFTC30”); (2) Commerce’s application of surrogate values to well wa- 
ter consumed in the production of crawfish tail meat; and (3) the effects 
of the Continued Dumping and Subsidy Act of 2000, 19 U.S.C. § 1675c 
(2000) (“Byrd Amendment”), upon Plaintiffs’ due process rights. The 
Court has jurisdiction over this case pursuant to 28 U.S.C. § 1581(c) 
(2000). 


BACKGROUND 
I. Procedure 


On August 1, 1997, the Department published an antidumping duty 
order on freshwater crawfish tail meat from the People’s Republic of 
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China (“PRC”). See Notice of Final Determination of Sales at Less Than 
Fair Value: Freshwater Crawfish Tail Meat From the People’s Republic 
of China, 62 Fed. Reg. 41,347 (Aug. 1, 1997), amended by Notice of 
Amendment to Final Determination of Sales at Less Than Fair Value 
and Antidumping Duty Order: Freshwater Crawfish Tail Meat From the 
People’s Republic of China, 62 Fed. Reg. 48,218 (Sept. 15, 1997) (“Anti- 
dumping Duty Order”). On September 30, 1999, the Department re- 
ceived requests for an administrative review from, among others, 
respondent HFTC30. The Department then conducted an administra- 
tive review of the antidumping duty order for the period September 1, 
1998 through August 31, 1999 and published the preliminary results of 
review on October 11, 2000. See Notice of Preliminary Results of Anti- 
dumping Duty Administrative Review and New Shipper Reviews, Par- 
tial Rescission of the Antidumping Duty Administrative Review, and 
Rescission of a New Shipper Review: Freshwater Crawfish Tail Meat 
From the People’s Republic of China, 65 Fed. Reg. 60,399 (Oct. 11, 2000) 
(Preliminary Results). Interested parties submitted comments and re- 
buttal comments and participated in a public hearing on December 11, 
2000. Commerce published the Final Results on April 24, 2001, and 
Plaintiffs thereafter timely filed a summons and complaint challenging 
the final results. 


IT. Facts 


For respondent HFTC30, Commerce determined a weighted-average 
dumping margin of 139.68 percent. See Final Results, 66 Fed. Reg. at 


20,635. To determine the dumping margin, Commerce compared 
HFTC30’s export prices to the normal value of the subject merchandise. 
See Preliminary Results, 65 Fed. Reg. at 60,404. 


a. Factors of Production Methodology 


For companies located in the PRC, a nonmarket-economy country, 
Commerce determines normal value by using a factors of production 
methodology pursuant to 19 U.S.C. § 1677b(c)(2000). See id. Under that 
methodology, Commerce determines “the normal value of the subject 
merchandise on the basis of the value of the factors of production uti- 
lized in producing the merchandise.” 19 U.S.C. § 1677b(c)(1). To value 
the factors of production, Commerce uses information regarding their 
values in a comparable market-economy country. Jd. The statutory fac- 
tors of production include, but are not limited to, “(A) hours of labor re- 
quired, (B) quantities of raw materials employed, (C) amounts of energy 
and other utilities consumed, and (D) representative capital cost, in- 
cluding depreciation.” 19 U.S.C. § 1677b(c)(3). Commerce treated re- 
spondents’ water usage as a factor of production. See Memorandum 
from Joseph A. Spetrini to Bernard T. Carreau, Issues and Decision 
Memo for the Final Results of the Antidumping Duty Administrative Re- 
view and the Antidumping New Shipper Reviews of Freshwater Craw- 
fish Tail Meat from the People’s Republic of China, Apr. 9, 2001, Pub. 





96 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 34, AUGUST 21, 2002 


Doc. 297, Pl. Pub. App. Tab 4, at 22 (“Decision Memo”).' To value all fac- 
tors of production except for the crawfish input, Commerce used public- 
ly available information from India. See Preliminary Results, 65 Fed. 
Reg. at 60,404. For crawfish input, Commerce used Spanish import sta- 
tistics for crawfish imported from Portugal. Jd. 


b. HFTC30’s Two Channels of Sales 


Based upon information obtained at verification, the Department de- 
termined that respondent HFTC30 had two channels of sales. Decision 
Memoat 30. In the first channel (also referred to as the direct sales chan- 
nel), HFTC30 acted as a principal, purchasing tail meat and selling it to 
its U.S. customer. See Memorandum From Thomas Gilgunn through 
Barbara E. Tillman for Joseph A. Spetrini: Determination of Partial 
Facts Available for Huaiyin Foreign Trade Corporation (30) in the Ad- 
ministrative Review of Freshwater Crawfish Tail Meat from the People’s 
Republic of China (Sept. 29, 2000), Pub. Doc. 215, Pls.’ Pub. App. Tab 3, 
at 1. In the second channel, HFTC30 assisted certain U.S. importers in 
purchasing crawfish tail meat from PRC processors. Decision Memo at 
30. 

The Department chose to verify one supplier from each sales channel. 
Id. From the first sales channel, Commerce verified supplier Huaiyin 
County Freezing Factory (“Huaiyin Freezing”). See id. at 36; see also 
Memorandum to The File, AD Review of Freshwater Crawfish Tail meat 
from the People’s Republic of China (PRC) (A-570-848): Factors Verifi- 
cation Report for Huaiyin County Freezing Factory (Huaiyin Freezing) 
(Sept. 29, 2000), Prop. Doc. 65, Pl. Conf. App. Tab 8, at 1 (“Huaiyin 
Freezing Verification Memo”). From the second sales channel, Com- 
merce verified supplier Baoying Freezing Factory (“Baoying Freez- 
ing”). See Memorandum From Thomas Gilgunn through Barbara E. 
Tillman for Joseph A. Spetrini: Determination of Partial Facts Available 
for Huaiyin Foreign Trade Corporation (30) in the Administrative Re- 
view of Freshwater Crawfish Tail Meat from the People’s Republic of 
China (Sept. 29, 2000), Prop. Doc. 67, Pls.’ Conf. App. Tab 3, at 2 (“Par- 
tial Facts Available Memo”). 


(i) HFTC30 First Sales Channel 


In conducting verification of the first sales channel, Commerce con- 
sidered HFTC30’s questionnaire responses regarding the supplier 
Huaiyin Freezing. Huaiyin Freezing Verification Memo, P\s.’ Conf. App. 
Tab 8, at 1. Huaiyin Freezing could not demonstrate how it calculated 
its labor factors of production. [d. at 7. Because the labor factors of pro- 
duction were not verifiable, Commerce found the use of facts otherwise 
available to be warranted pursuant to 19 U.S.C. § 1677e(a). Decision 
Memo at 36. The Department assumed the labor factors for HFTC30’s 


1 The Issues and Decision Memo for the Final Results of the Antidumping Duty Administrative Review and the Anti- 
dumping New Shipper Reviews of Freshwater Crawfish Tail Meat from the People’s Republic of China (“Decision 
Memo”) is included as part of Freshwater Crawfish Tail Meat From the People’s Republic of China; Notice of Final Re- 
sults of Antidumping Duty Administrative Review and New Shipper Reviews, and Final Partial Rescission of Anti- 
dumping Duty Administrative Review, 66 Fed. Reg. 20,634 (Apr. 24, 2001), amended by 66 Fed. Reg. 30,409 (June 6, 
2001). All page numbers for the Decision Memo are cited as paginated in Plaintiffs’ Public Appendix Tab 4. 
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other processors also contained inaccuracies and therefore applied the 
adverse inference provision of 19 U.S.C. § 1677e(b), which states: 


If the administering authority * * * finds that an interested party 
has failed to cooperate by not acting to the best of its ability to com- 
ply with a request for information from the administering author- 
ity ***, the administering authority ***, in reaching the 
applicable determination under this subtitle, may use an inference 
that is adverse to the interests of that party in selecting from among 
the facts otherwise available. 

Decision Memo at 36. Commerce made an adverse inference and used 

partial facts available for the labor factors of all HFTC30’s direct sales 

processors. Id. 


(it) HFTC30 Second Sales Channel 

In conducting verification of the second sales channel, Commerce 
considered HFTC30’s questionnaire responses regarding Baoying 
Freezing, a supplier of crawfish tailmeat for HFTC30’s second channel 
sales. See Partial Facts Available Memo, Pls.’ Conf. App. Tab 3, at 2. 

At verification, the Department could not verify any of the factors of 
production information that HFTC30 reported for Baoying Freezing. 
Decision Memo at 32. In addition, Commerce discovered that HFTC30 
had not reported another supplier of crawfish tailmeat named Huishan 
County Lake Products Processing Factory (“Huishan Lake”). See Mem- 
orandum to The File from Thomas Gilgunn and Lesley Stagliano, Anti- 
dumping Duty Administrative Review of Freshwater Crawfish Tail 
meat from the People’s Republic of China (PRC) (A-570-848): Sales Veri- 
fication Report for Huaiyin Foreign Trade Corporation (30) (Huaiyin30) 
(Sept. 29, 2000), Prop. Doc. 57, Pl. Pub. App. Tab 1, at 11. Commerce 
therefore determined HFTC30 had failed to cooperate to the best of its 
ability and that, pursuant to 19 U.S.C. § 1677e(b), the Department could 
draw inferences adverse to the interests of HFTC30 in selecting from 
among the facts otherwise available. Decision Memo at 33. Commerce 
accordingly applied a 201.63 percent rate to HFTC30’s second channel 
sales. Id. at 35. 


STANDARD OF REVIEW 
This Court will uphold the Department’s determination in an admin- 
istrative review of an antidumping order unless it is “unsupported by 
substantial evidence on the record, or otherwise not in accordance with 
law * * *.” 19 U.S.C. § 1516a(b)(1)(B)(a). 
DISCUSSION 
I. The Department’s application of facts otherwise available and adverse 
inferences to HFTC30’s second channel sales is supported by 
substantial evidence on the record or otherwise in accordance with 
law. 
a. Parties’ Contentions 
Plaintiffs first contend Commerce’s application of facts otherwise 
available and adverse inferences to HFTC30’s second channel sales to 
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the U.S. importer Worldwide Link is not supported by substantial evi- 
dence on the record or otherwise in accordance with law. (Pls.’ R56.2 
Mot. at 13.) Plaintiffs argue that HFTC30, Baoying Freezing, and 
Worldwide Link acted to the best of their ability in supplying factors of 
production information to the Department. They assert that mere mis- 
takes in Baoying Freezing’s calculations should not result in an adverse 
inference because verified data from Baoying Freezing exists on the re- 
cord of the investigation, and the other unverified processors fully coop- 
erated with the Department. Plaintiffs claim the Department has not 
provided a reasoned analysis for determining respondents did not act to 
the best of their ability, thereby failing to meet the high standards for 
applying adverse inferences as set forth in the Uruguay Round Agree- 
ments Act, the WTO Antidumping Agreement, and court precedent. 

Defendant counters that HFTC30 cannot avoid the application of ad- 
verse inferences by pointing to the questionnaire responses of proces- 
sors other than Baoying Freezing. According to Defendant, Baoying 
Freezing chose to report inaccurately its factors of production; the er- 
rors were numerous, each benefitted the respondent, and neither 
HFTC30 nor Baoying Freezing could explain the calculations. There- 
fore, Defendant argues Baoying Freezing’s errors were not “simple mis- 
takes,” and Commerce properly found HFTC30 had failed to cooperate 
to the best of its ability. 

Plaintiffs argue Commerce should not have applied facts otherwise 
available and adverse inferences to HFTC30’s second channel sales to 
the U.S. importer Pacific Giant, despite HFTC30’s failure to provide the 
factors of production for Huishan Lake, one of two suppliers for 
HFTC30’s sales to Pacific Giant. (Pls.’ R56.2 Mot. at 22-24.) Plaintiffs 
assert the Department could have used the factors of production on the 
record for another of HFTC30’s second channel sales suppliers, Lao- 
shan Brother Freezing Plant, or it could have used the average factors of 
production for the crawfish processors that supplied HFTC30 for its di- 
rect sales. Plaintiffs state that these alternatives would better reflect 
the actual dumping margin on HFTC30’s sales of crawfish tail meat to 
Pacific Giant than the “punitive” 201.63 percent dumping margin the 
Department chose to apply. (/d. at 25.) 

Defendant counters that Plaintiffs’ arguments have no merit because 
HFTC30 simply failed to provide any information for one of two suppli- 
ers to Pacific Giant or to provide a reasonable excuse for its failure to 
provide the information. Defendant also asserts that information from 
the Laoshan Brother Freezing Plant is irrelevant because (1) respond- 
ents cannot pick and choose which supplier information they will pro- 
vide; and (2) the information from Laoshan Brother Freezing Plant is 
not necessarily representative of Huishan Lake. 

Finally, Plaintiffs argue the Department should have considered 
HFTC30’s small size-only four employees-in determining whether 
HFTC30 acted to the best of its ability. Plaintiffs state that pursuant to 
Krupp Thyssen Nirosta Gmbh v. United States, No. 99—-08-00550, 2000 
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WL 1118114 (Ct. Int’] Trade July 31, 2000) (“Krupp Thyssen”), Com- 
merce must determine whether HFTC30 had the necessary resources to 
perform checks on the financial data of the fourteen processors that pro- 
vided factors to HFTC30. 

Defendant, on the other hand, asserts Commerce need not have taken 
into account the small size of HFTC30 because its numerous errors indi- 
cated a pattern of consistent behavior. In addition, Defendant argues 
HFTC30 failed to inform Commerce of any difficulties that its limited 
resources would cause it in responding. 


b. Analysis 


For ease of discussion, this Court addresses Commerce’s rationale 
employed as to HFTC30’s second channel sales preliminary to address- 
ing Commerce’s treatment of HFTC30’s first channel sales. 

Commerce’s decision to apply an adverse inference in selecting from 
among facts otherwise available for HFTC30’s second channel sales is 
supported by substantial evidence on the record or otherwise in accor- 
dance with law. In order to apply adverse inferences, Commerce must 
find that a respondent “failed to cooperate by not acting to the best of its 
ability.” 19 U.S.C. § 1677e(b). Such a finding is supported by substantial 
evidence if Commerce (1) articulates its reasons for concluding a party 
failed to act to the best of its ability; and (2) explains why the missing 
information is significant to the review. Nippon Steel Corp. v. United 
States, 118 F. Supp. 2d 1366, 1378 (Ct. Int’! Trade 2000) (“Nippon”). 

Commerce’s reasons for concluding a party failed to act to the best of 
its ability should include (1) a finding that a party could comply with the 
request for information; and (2) a finding of either a willful decision not 
to comply or insufficient attention to statutory duties under the unfair 
trade laws. Id. at 1378-79. Commerce found that HFTC30 could have 
complied with Commerce’s requests for information when it stated: 
“Considering that [HFTC30’s] main business is selling crawfish tail 
meat and the limited number of suppliers from which it purchased craw- 
fish tail meat, providing the names and quantity purchased from all its 
suppliers should have been accomplished with relative ease.” Decision 
Memo at 33. Plaintiffs have failed to persuade this Court that HFTC30’s 
small size disabled it from complying with Commerce’s requests for in- 
formation. Commerce stated that 


at no time during the questionnaire response period did [HFTC30] 
or its suppliers inform the Department that they were unable to ac- 
curately answer particular portions of the questionnaire due to 
their limited resources. The Department granted [HFTC30] addi- 
tional time to provide their supplier information after the question- 
naire due date. In addition, we allowed [HFTC30] to significantly 
revise its supplier information prior to verification. 


Decision Memo at 34. Plaintiffs argue that Krupp Thyssen requires 
Commerce to determine whether HFTC30 had the necessary resources 
to perform checks on the financial data of the fourteen processors that 
provided factors to HFTC30. This Court, however, finds Krupp Thyssen 
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inapposite, for the record indicates HFTC30’s errors and omissions 
were more than simple mistakes attributable to a lack of resources. See 
Decision Memo at 33. 

In addition to finding that HFTC30 could comply with Commerce’s 
requests for information, Commerce found that HFTC30 had given in- 
sufficient attention to its statutory duties. First, HFTC30 failed to pro- 
vide the names of all suppliers. Decision Memo at 32. Second, neither 
HFTC30 nor Baoying could “demonstrate how they calculated any of 
the ten factors of production which they reported to the Department.” 
Id. (emphasis added). Such findings demonstrate a reckless disregard of 
compliance standards that warrants adverse treatment. 

Commerce also explained why the missing information is significant 
to the review, thus satisfying the second prong of the Nippon test, when 
it stated that “[s]uch basic information” as a supplier’s name and quan- 
tity supplied “is fundamental to the antidumping duty margin calcula- 
tion process and is readily available only to respondents.” Decision 
Memo at 33. The Department also explained that “each error in [Baoy- 
ing Freezing and HFTC30’s] response favored the respondents and the 
net effect of these errors would have significantly reduced [HFTC30’s] 
margin on the relevant sales.” Jd. Upon consideration of Commerce’s 
reasoned analysis, this Court finds Commerce’s decision to apply an ad- 
verse inference in selecting from among facts otherwise available for 
HFTC30’s second channel sales be supported by substantial evidence on 
the record or otherwise in accordance with law. 

Furthermore, Commerce properly exercised its discretion in verify- 
ing only HFTC30’s questionnaire responses for Baoyang Freezing. Al- 
though other processors may have cooperated fully with the 
Department, Commerce has discretion to determine the method by 
which it will conduct a verification. See NT'N Bearing Corp. of Am. v. 
United States, 186 F Supp. 2d 1257, 1296 (Ct. Int’] Trade 2002) (quoting 
Pohang Iron and Steel Co. v. United States, No. 98-04—00906, 1999 WL 
970743, at *16 (Ct. Int’] Trade Oct. 20, 1999)) (“Commerce enjoys ‘wide 
latitude’ in its verification procedures.” ); see also Carlisle Tire and Rub- 
ber Co. v. United States, 622 F Supp. 1071, 1082 (Ct. Int’] Trade 1985). 
An exhaustive examination of the respondent’s business is not required. 
See PMC Specialties Group, Inc. v. United States, 20 CIT 1130, 1134 
(1996) (quoting Monsanto Co. v. United States, 698 F. Supp. 275, 281 (Ct. 
Int’! Trade 1988)). Commerce conducted a spot check of HFTC30 by ex- 
amining HFTC30’s questionnaire responses for Baoying Freezing. 
Commerce is not required to examine or use HFTC30’s responses for 
the other suppliers simply because HFTC30 failed to respond accurately 
for Baoying Freezing or to report any information for Huishan Lake. 
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II. The Department’s application of a partial adverse inference in 
selecting from among facts otherwise available for the labor factors 
of production for HFTC30’s first channel sales suppliers is not 
supported by substantial evidence or otherwise in accordance with 
law. 

a. Parties’ Contentions 


Plaintiffs contend Commerce should not have applied a partial ad- 
verse inference in selecting from among facts otherwise available for the 
labor factor of production for HFTC30’s direct sales suppliers. Plaintiffs 
claim Commerce should not assume that all suppliers for HFTC30’s di- 
rect sales were uncooperative in their labor reporting simply because 
the labor factors for one supplier could not be verified. Plaintiffs cite a 
1992 investigation in which Commerce refused to apply the verified in- 
formation from two producers to two different, unverified producers. 
Id. at 28 (citing Final Determination of Sales at Less Than Fair Value: 
Sulfanilic Acid from the People’s Republic of China, 57 Fed. Reg. 29,705, 
29,708-—709 (July 6, 1992) (Sulfanilic Acid)). Plaintiffs also cite the Uru- 
guay Round Agreements Act to reiterate that before Commerce may ap- 
ply adverse inferences, it must find a willful act by respondents not to 
comply. Plaintiffs stress there is no evidence on the record that the proc- 
essors did not fully cooperate and use their best ability to supply infor- 
mation requested by Commerce. 

Defendant asserts Commerce properly applied partial adverse infer- 
ences for the labor factors of production for all HFTC30 direct sales sup- 
pliers based upon the labor factors from Huaiyin Freezing. Defendant 
argues it was reasonable for Commerce to assume the other suppliers’ 
labor factors were as unverifiable as those of Huaiyin Freezing. For sup- 
port, Defendant points to Baoying Freezing’s unverifiable labor factors. 
Defendant states that HFTC30’s pattern of providing consistently un- 
verifiable information led to Commerce’s proper exercise of discretion 
in applying adverse inferences to HFTC30’s other direct sale suppliers. 
Defendant distinguishes Sulfanilic Acid, where each factory had unique 
factors of production, from the case at hand, where the factors of produc- 
tion for each factory are not unique. 


b. Analysis 


It is undisputed that an interested party provided information to the 
agency that could not be verified. Therefore, Commerce may resort to 
the use of facts otherwise available. See 19 U.S.C. § 1677e(a). However, 
the Department has not demonstrated to this Court that substantial ev- 
idence on the record supports the application of an adverse inference in 
selecting from among facts otherwise available for the labor factor of 
production for HFTC30’s first sales channel. 

In considering whether substantial evidence supports Commerce’s 
application of a partial adverse inference to HFTC30’s first channel 
sales, this Court applies the same analysis set forth in its discussion of 
the second channel sales. First, this Court finds Commerce has failed to 
articulate its reasons for concluding that HFTC30 failed to act to the 
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best of its ability to comply with Commerce’s requests for information 
for first channel sales. Although no party disputes HFTC30’s ability to 
comply with Commerce’s requests for information, Commerce has 
failed to show that HFTC30 made a willful decision not to comply or that 
it gave insufficient attention to its statutory duties. The Department 
merely states: 


Bearing in mind that Baoying’s reported labor factors were also un- 
verifiable, it is reasonable for the Department to assume that the 
labor factors for [HFTC30’s] other processors contained similar 
problems with accuracy. Moreover, since [HF TC30] submitted fac- 
tors of production data for its suppliers to the Department, it is rea- 
sonable to assume that [HFTC30] exercised the same level of care 
in ensuring the accuracy of its other suppliers’ factor information 
as it did with the two processors we selected for verification. 


Decision Memo at 37. 

Such assumptions, without more, are unreasonable within the con- 
text of HFTC30’s first channel sales. Commerce does not point to sub- 
stantial evidence on the record to indicate that HFTC30’s error 
regarding Huaiyin Freezing’s labor factors was anything more than in- 
advertent. HFTC30 submitted only one unverifiable factor of produc- 
tion for Huaiyin Freezing in contrast to submitting ten unverifiable 
factors for Baoying Freezing. Given the consistent errors in Baoying 
Freezing’s numbers, Commerce reasonably concluded that HFTC30 
had failed to cooperate to the best of its ability regarding Baoying Freez- 
ing. However, the same reasoning is faulty when applied to HFTC30’s 
treatment of Huaiyin Freezing. Huaiying Freezing’s unverifiable labor 
factor, unlike Baoying Freezing’s, is not clearly one of a pattern of er- 
rors. 

Second, Commerce has failed to explain the unverifiable labor factor’s 
significance to the review. This Court will not speculate upon its signifi- 
cance. 

Commerce’s application of an adverse inference to all first sales chan- 
nel suppliers is unsupported by substantial evidence on the record or 
otherwise not in accordance with law. This Court remands to Commerce 
to reconsider and further explain whether an adverse inference should 
apply to HFTC30’s first sales channel labor factors and to determine, if 
needed, the appropriate labor factor to apply. 


III. Commerce’s application of a 201.63 percent rate for HFTC30’s 
second channel sales is supported by substantial evidence on the 
record or otherwise in accordance with law. 

a. Parties’ Contentions 

Plaintiffs argue that in applying an adverse inference Commerce 
chose an unreasonably high rate with no relationship to the actual 
dumping margin. Defendant counters that, as 19 U.S.C. § 1677e(b) al- 
lows inferences based upon information derived from a previous review 
or from “any other information placed on the record,” Commerce prop- 
erly relied upon the highest calculated margin from any segment of the 
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proceeding. Defendant points out that the 201.63 percent rate used for 
adverse inferences in this case was corroborated in the underlying in- 
vestigation and in the immediately preceding first administrative re- 
view. 


b. Analysis 


Commerce’s choice of a 201.63 percent dumping margin for its ap- 
plication of an adverse inference to HFTC30’s second channel sales is 
supported by substantial evidence on the record or otherwise in accor- 
dance with law. It is “within Commerce’s discretion to choose which 
sources and facts it will rely on to support an adverse inference when a 
respondent has been shown to be uncooperative.” F:lii De Cecco di Filip- 
po Fara S. Martino S.p.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 
2000) (“De Cecco”). An “adverse facts available rate,” however, should 
be “a reasonably accurate estimate of the respondent’s actual rate, al- 
beit with some built-in increase intended as a deterrent to non-com- 
pliance.” Id. 

In this case, the 201.63 percent margin clearly acts as a deterrent to 
non-cooperation. In addition, it is reasonably related to HFTC30’s 
dumping margin because, as the highest rate found in any segment of 
the proceeding, it was corroborated in the underlying investigation. See 
Antidumping Duty Order, 62 Fed. Reg. at 41,349-50 (discussing Com- 
merce’s arrival at 201.63 percent margin for all firms not fully respon- 
sive to its requests for information). Plaintiffs repeatedly assert the 
201.63 percent margin is “punitive.” However, Plaintiffs have not dem- 
onstrated why a corroborated 201.63 percent margin applied to other 
uncooperative firms should become “punitive” when applied to 
HFTC30. Neither do Plaintiffs’ proposed alternatives persuade this 
Court that the 201.63 percent margin is unrelated to HFTC30’s actual 
dumping margin for second channel sales. Commerce’s use of a corrobo- 
rated dumping margin, rather than unverified factors of production 
data from other HFTC30 suppliers, has allowed it to reach a reasonably 
accurate estimate of HFTC30’s actual dumping margin. 


IV. Commerce’s assignment of a surrogate value to the well water 
consumed in the production of certain subject merchandise is 
supported by substantial evidence on the record or otherwise in 
accordance with law. 


a. Parties’ Contentions 


Plaintiffs contend the Department improperly assigned a surrogate 
value to the well water consumed in the production of certain subject 
merchandise. Plaintiffs claim that because some producers do not incur 
acost for the water pumped from their wells, the Department should not 
have valued it. Plaintiffs assert that to value the water would be incon- 
sistent with the statute which requires Commerce to determine normal 
value “on the basis of the value of the factors of production * * *.” 19 
U.S.C. § 1677b(c)(1). Instead, Plaintiffs state Commerce should have 
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added to its margin calculations only the electricity used to pump the 
water from the wells. 

Defendant argues Commerce’s determination to value separately wa- 
ter consumed in the crawfish tail meat production is supported by sub- 
stantial evidence and is otherwise in accordance with law. Defendant 
states Commerce followed longstanding practice by finding the suppli- 
ers used water for more than “incidental purposes” to determine water 
was a direct factor of production. Defendant adds there is no record evi- 
dence that electricity costs for pumping water were reported to Com- 
merce as overhead costs and points to previous segments of the 
proceeding where Commerce valued water as a direct material cost. Fi- 
nally, Defendant states it is irrelevant that crawfish processors did not 
incur a cost for the water because in constructing normal value in a non- 
market economy, the statute requires Commerce to base its factors of 
production upon quantities of inputs rather than the costs associated 
with them. 


b. Analysis 


Commerce’s decision to assign surrogate values to water used in 
crawfish tailmeat production is supported by substantial evidence on 
the record or otherwise in accordance with law. First, the statute plainly 
focuses upon the quantity of inputs for factors of production rather than 
the costs associated with them. It states that “the factors of production 
utilized in producing merchandise include, but are not limited to— 
(A) hours of labor required, (B) quantities of raw materials employed, 
(C) amounts of energy and other utilities consumed, and (D) representa- 
tive capital cost, including depreciation.” 19 U.S.C. § 1677b(c)(3) (em- 
phasis added). Second, water constitutes a factor of production in this 
case because of its use for more than incidental purposes. See Decision 
Memo at 22. Finally, because Commerce could not know whether the re- 
spondents included water cost in their factory overhead, Commerce rea- 
sonably determined to value water separately. Jd. This is consistent with 
Commerce’s past treatment of water in this proceeding, and Plaintiffs 
point to no record evidence provided to Commerce to cause it to deviate 
from this practice. 


V. The Byrd Amendment did not cause Plaintiffs’ due process rights 
to be violated. 


a. The Continued Dumping and Subsidy Act of 2000 (“Byrd 
Amendment”) 


Through the imposition of duties, the Antidumping Act of 1921 (the 
Act) equalizes competitive conditions between foreign exporters and do- 
mestic industries affected by dumping. See Huaiyin Foreign Trade 
Corp. (30) v. United States Dept. of Commerce, 201 F. Supp. 2d 1351, 1363 
(Ct. Int’] Trade 2002) (“Huaiyin 30”) (quoting C.J. Tower & Sons v. 
United States, 71 F2d 438, 445-46 (C.C.PA. 1934)). Previously, the du- 
ties collected pursuant to the Act were deposited with the Treasury for 
general purposes, such as to provide revenue to regulate commerce. See 
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Huaiyin 30, 210 F. Supp. 2d at 1363. In 2000, however, Congress modi- 
fied the statute by passing the Byrd Amendment, which states: 


Duties assessed pursuant to a countervailing duty order, an anti- 
dumping duty order, or a finding under the Antidumping Act of 
1921 shall be distributed on an annual basis under this section to 
the affected domestic producers for qualifying expenditures. Such 
a shall be known as the “continued dumping and subsidy 
offset.” 


19 U.S.C. § 1675c(a). Pursuant to the Amendment, the duties are dis- 
tributed to the domestic firms that petition for relief and to those that 
supported the petition. See 19 U.S.C. § 1675c(b)(1)(A), (B). The Amend- 
ment applies retroactively to assessments made on or after October 1, 
2000, as well as to ongoing antidumping review investigations of subject 
entries prior to October 1, 2000. See 19. U.S.C. § 1675c(a). 


b. Parties’ Contentions 


Plaintiffs claim that under the Byrd Amendment, property is taken 
away from importers and given to the petitioners without full due pro- 
cess of law under the Fifth Amendment to the Constitution. Plaintiffs 
also argue the Byrd Amendment effectively transforms U.S. antidump- 
ing law into a civil damage action. Instead of equalizing competitive con- 
ditions, Plaintiffs assert the dumping duty now penalizes the foreign 
exporter. Therefore, Plaintiffs contend the Byrd Amendment alters the 
antidumping law into a punitive statute and that as US. entities, they 
are entitled to full due process rights under the U.S. Constitution, in- 
cluding a hearing before a neutral judge. Plaintiffs request a remand to 
Commerce for a hearing before a neutral judge. 

Defendant contends the doctrine of exhaustion of administrative 
remedies precludes Plaintiffs from presenting the due process argu- 
ment in this Court because Plaintiffs never raised the issue at the ad- 
ministrative level. Defendant also asserts Plaintiffs were afforded full 
due process rights in the underlying administrative action through 
“multiple opportunities to submit relevant information, the opportuni- 
ty to comment upon Commerce’s verification results and submit case 
and rebuttal briefs, and an administrative hearing.” (Def.’s Opp’n Pls.’ 
Mot. J. Agency R. at 33.) 

Were the Court to consider Plaintiffs’ due process argument, however, 
Defendant argues the claim has no merit; the Byrd Amendment neither 
altered the responsibilities of Commerce or importers, nor did it change 
the existing administrative procedures. Defendant claims the Byrd 
Amendment does not change the antidumping law’s remedial purpose 
into a punitive one. 


b. Analysis 


(i) Doctrine of Exhaustion 


The doctrine of exhaustion dictates that a party must present a claim 
for the relevant administrative agency’s consideration prior to raising it 
before the Court. See Sandvik Steel Co. v. United States, 164 F.3d 596, 
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599 (Fed. Cir. 1998). There is no absolute statutory requirement of ex- 
haustion in non-classification cases, however, because 28 U.S.C. 
§ 2637(d) states that the Court of International Trade “shall where ap- 
propriate, require the exhaustion of administrative remedies.” 28 
U.S.C. § 2637(d) (emphasis added). The phrase “where appropriate” au- 
thorizes this Court to determine the proper exceptions to the doctrine of 
exhaustion as well the circumstances under which it will be required. 
See Koyo Seiko Co., Ltd. v. United States, 186 F. Supp. 2d 1332, 1338 (Ct. 
Int’] Trade 2002) (“Koyo Seiko”). 

Such exceptions have included situations in which it would have been 
futile to raise the issue below. See id. This Court finds it would have been 
futile for Plaintiffs to raise the due process issue in the administrative 
proceeding because Commerce lacked authority to make any decision 
regarding the constitutionality of the Byrd Amendment. See Thomson 
Consumer Elecs., Inc. v. United States, 247 F.3d 1210, 1215 (Fed. Cir. 
2001); see also Moore v. East Cleveland, 431 U.S. 494, 497, n.5 (1977) 
(plurality opinion); Mathews v. Diaz, 426 U.S. 67, 76 (1976). Congress, 
which passed the Byrd Amendment to further the antidumping law’s re- 
medial purposes, did not grant Commerce the authority to label the 
Amendment punitive. See Huaiyin 30, 201 F Supp. 2d at 1364-1365. 
Furthermore, because the due process issue is one of law that requires 
no further factual development by the Department, the Court may con- 
sider the question without interfering with the Department’s province. 
See Koyo Seiko, 186 F. Supp. 2d at 1338; see also Timken Co. v. United 
States, 630 F. Supp. 1327, 1334 (Ct. Int’] Trade 1986). 


(ii) Due Process Rights and the Byrd Amendment 


Central to Plaintiffs’ contention is the argument that payment of du- 
ties to petitioners makes the antidumping laws punitive in nature. This 
Court, however, addressed this argument in Huaiyin 30 when it de- 
scribed two characteristics of a penalty that do not characterize anti- 
dumping duties despite passage of the Byrd Amendment. See Huaiyin 
30, 201 F Supp. 2d at 1363-64. First, a penalty amount usually has no 
relation to the cost of remedying the harm caused by a prohibited act. Id. 
(citing United States v. DelBellas, 23 CIT 600, 601 (1999). After passage 
of the Byrd Amendment, however, the amount of antidumping duty as- 
sessed continues to be “directly related to the remedial goal of equaliz- 
ing competitive conditions.” Huaiyin 30, 201 F Supp. 2d at 1364 
(internal quotations omitted). Importers continue to be liable for duties 
equal to the amount by which the normal value exceeds the export or 
constructed export price for the merchandise. See 19 U.S.C. §§ 1673 and 
1673e(a). Second, “a duty may constitute a penalty where it is ‘enor- 
mously in excess of the greatest amount of regular duty ever imposed 
upon an article of the same nature * * *.’” Huaiyin 30, 201 F Supp. 2d at 
1364 (quoting Helwig v. United States, 188 U.S. 605, 611-13 (1902)). Be- 
cause the antidumping duty assessed here is identical to that assessed 
prior to implementation of the Byrd Amendment, the amount cannot be 
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considered so large as to constitute a penalty. See Huaiyin 30, 201 F. 
Supp. 2d at 1364. 

In addition, this Court found that Congress “sought to change the an- 
tidumping law in order to strengthen its remedial purpose.” Jd. at 1365 
(citing Agriculture, Rural Development, Food and Drug Administration 
and Related Agencies Appropriations Act of 2000, Pub. L. No. 106-387, 
Title X § 1002(3), (5), 114 Stat. 1549 (2000)). The imposition of duties 
does not constitute the exclusive means of remediation, and Congress 
has exercised its constitutional powers in choosing to further the goal of 
remediation through the distribution of collected duties to parties af- 
fected by dumping. Jd. at 1365-66. 

The Court is not persuaded that the Byrd Amendment transforms the 
antidumping regime into one that imposes a penalty and therefore finds 
Plaintiffs’ Fifth Amendment due process claim to be without merit. 


CONCLUSION 

Upon consideration of Plaintiffs’ Rule 56.2 motion for judgment upon 
the agency record, Defendant’s response, and Plaintiffs’ reply, Plain- 
tiffs’ motion is denied. The Department of Commerce’s Final Results, as 
amended, is affirmed in part and remanded in part. The Court remands 
to Commerce to reconsider and further explain whether an adverse in- 
ference should apply to HFTC30’s first sales channel labor factors and 
to determine, if needed, the appropriate labor factor to apply. Plaintiffs’ 
motion for a hearing is denied. 
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OPINION 


RESTANI, Judge: This matter is before the court on the motions of two 
plaintiff-intervenors, William Barnet & Son, Inc. and Consolidated Tex- 
tiles, Inc. (collectively, “Plaintiff-Intervenors”) for a preliminary injunc- 
tion in this antidumping duty matter. Defendant United States consents 
to the enjoining of liquidation in accordance with 19 U.S.C. § 1516a(c)(2) 
(2000) (injunctive relief) to permit eventual liquidation in conformity 
with final court action. Defendant-Intervenors oppose. 

Movants are importers of merchandise subject to the antidumping or- 
der who seek the benefit of the Department of Commerce’s decision fol- 
lowing court ordered remand in this action, see Geum Poong 
Corporation v. United States, 193 F Supp. 2d 1363 (Ct. Int’] Trade 2002), 
which resulted in a lower antidumping margin for Plaintiff Geum Poong 
Corporation, which in turn lowers the “all others” rate. The lower all 
others rate will be applicable to movants should they obtain the injunc- 
tion they seek. See 19 U.S.C. § 1516a(e)(2) (providing for liquidation in 
accordance with final court decision of “entries, the liquidation of which 
was enjoined under subsection (c)(2) of [$1516a]”). The court would 
have little reason to deny the injunction but for the fact that Plaintiff- 
Intervenors’ status as intervenors, granted in conjunction with the 
granting of temporary restraining orders herein, is challenged, and 
party status is a necessary requisite to any relief. Thus, once again the 
court is called upon to apply Court of International Trade Rule 24 on in- 
tervention in a trade matter. USCIT Rule 24. 

Defendant takes no position on the proper interpretation of the court 
rule at issue but alleges no prejudice to the governmental agency and 
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therefore does not oppose intervention or injunctive relief. Defendant- 
Intervenor alleges prejudice because the funds available to them as do- 
mestic parties qualifying under 19 U.S.C. § 1675c (2000)! to receive 
assessed duties will be reduced pending the injunction.” If the court 
were balancing hardships, it would be inclined to give movants’ request 
to have its entries liquidated in accordance with the final court decision 
greater weight than Defendant-Intervenor’s claim of a delay in access to 
funds, but that is not the only issue here. 

The primary issue before the court is whether a party with an abso- 
lute right to intervene,’ if it fails to do so within 30 days of the service of 
the complaint, may do so two years later because the litigation is now 
leaning its way, without satisfying the good cause test found in the rules. 
In Siam Food Prods. Pub. Co. v. United States, 22 CIT 826, 24 F Supp. 2d 
276 (1998), the court decided the issue of intervention as of right under 
USCIT Rule 24(a), and the import of the 30-day limit contained therein 
for actions filed under 28 U.S.C. § 1581(c)(1994), such as this case. There 
the court noted that the 30-day limit may be waived only for good cause, 
which is defined as mistake, inadvertence, surprise, excusable neglect, 
or inability to file within 30 days, despite due diligence. Siam Food, 22 
CIT at 827, 24 F Supp. 2d at 278. Finding none of the requisite causes 
shown, the court declined to allow intervention.* Id., 22 CIT at 830, 24F 
Supp. 2d at 281. Movants can cite no published opinion which explicitly 
dispenses with the requirements of the current rule, although in some 
cases late intervention has been permitted. What circumstances will 
permit such late intervention has not been made clear. 

Movants argue that the time limit applies only to parties who contem- 
plate “active litigation” and not to parties who merely seek liquidation 
in accordance with judicial review. First, the rule has no such limiting 
language. Second, if movants imply there can be no legally cognizable 
prejudice to any party as a result of such “limited intervention,” here 
Defendant-Intervenors make out a case of at least potential prejudice 
flowing directly from such intervention because of the delay in assess- 
ment of duties to be placed in the fund established by 19 U.S.C. § 1675c. 
Thus, if the Rule 24(a) time limit has such an implicitly conscribed ap- 
plication, the implication does not arise in this case. 

Movants also argue that the court will be flooded with pro forma mo- 
tions to intervene and for injunctive relief if the time limit of Rule 24(a) 
is enforced. The court believes that questions of balancing court effi- 
ciency and the parties’ burdens are addressed by the rule. The court con- 
cludes that, if necessary, the terms of rule may be revisited in the future, 


1 This provision allows members of the corresponding domestic industry, such as Defendant-Intervenor to be reim- 
bursed for certain qualifying expenses from duties assessed on the subject merchandise. 

2-The court recently addressed this statutory provision in Altx, Inc. v. United States, Slip. Op. 02-66 (Ct. Int’] Trade 
July 12, 2002). In that case no antidumping order yet existed and the domestic industry movant was the party claiming 
prejudice from potentially diminished duty collection. Thus, the burdens were different. 

3 Both William Barret & Son, Inc., and Consolidated Textiles, Inc appeared and participated as interested parties in 
the antidumping duty investigation underlying this action. 

4The parties discuss many cases which pre-date the 30-day limit which was added to the current rule by amendment 
in 1993. They do not inform the court 
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but the rule as it exists now must be applied even-handedly to all con- 
cerned. 

Movants also seek intervention under Rule 24(b) (permissive inter- 
vention), but such intervention must be “timely” sought. Under 28 
US.C. § 2631(j) (2000), however, permissive intervention is apparently 
unavailable in unfair trade actions brought under 19 U.S:C. § 1516a.5 
Even if permissive intervention were allowed in such cases, the court 
should be guided by the time limits applicable to intervention as of right 
in trade cases in deciding what is “timely” under Rule 24(b). A wholly 
different view of “timely” would nullify the specific 30-day limit of Rule 
24(a). 

The court concludes that movants have not even attempted to show 
good cause for failing to timely intervene. Movants could have inter- 
vened as of right from the outset and likely would have been granted in- 
junctive relief, but under existing court rules they may not intervene 
now. Accordingly, the court’s orders permitting such intervention are 
vacated. 

The temporary restraining orders issued in this matter are dissolved. 


5 The statute provides in relevant part as follows: 


Any person who would be adversely affected or aggrieved by a decision in a civil action pending in the Court of 
International Trade may, by leave of court, intervene in such action, except that * * * in acivil action under section 
516A of the Tariff Act of 1930 [19 USC § 1516al, only an interested party who was a party to the proceeding in 
connection with which the matter arose may intervene, and such person may intervene as a matter of right; 


28 U.S.C. § 2631(j)(1)(B) (emphasis added). 
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